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Koanunuja ,,Cute 3a npaBu4HO cyfeme” — Ckorje
Mucnja na OBCE Bo Ckomje

Haranu IletpoBcka, agBoKar
HouenT fi-p. boban Mucocku, IIpasen dakynret ,,Jyctunnjan [Ipsu” Cxomje

AHAJIM3A
HA TIOITIATOITUTE O]I
HABJbYITYBAHUTE CYICKU
ITOCTAIIKY BO 2016 TOJIMHA



Haranu IlerpoBcka, agBoKar
Houent f-p. Bo6an Mucocku, IlpaBen daxynrer ,,Jycrunujan IIppu“ Cxomje

KOAJTMUUIAZ
>
-

I

CHUTE 3A MPABIYHO CYLEHE O
TE GUITHE PER GJYKIME TE DREJTA &5

—
=
o
=1
o
—
-
3
¢ SARINE BASO NIAMALO KRISIPE 3>

OpraHunzauyja 3a 6e36egHOCT U
C copaboTtka Bo EBpona
Mwucuja Bo Ckonje

CopprkuHaTa Ha OBa M3[jaHMe He CeKOTall TV Ofipa3yBa IIOITIefluTe UM CTAaBOBUTE Ha
Mucujata Ha OBCE Bo Cxomje. Mucujara ce npuapxysa go Opnykata PC.DEC/81 na
ITocrojannot coset Ha OBCE.

Ckomje, nekemBpu 2016 roguna



AHanu3a Ha HOJATOLUTE Off HAO/bYXyBaHNUTE CYACKU HOCTanKy BO 2016 rogmna

Koammuujara ,,Cute 3a mpaBUYHO Cyfiee™ e MpeXa CoCTaBeHa of 14 rparaHCKM OpraHmM3arn
BO KOja WIeHyBaaT JOMAIHM 3/[py>KeHNja Ha TpafaH 3apajiy Clefierbe Ha CyICKIUTe IpOoLiecy Ipef,
HaJJIOKHNUTE CYIOBH, CO Lie/: a) OCUTYpYBatbe Ha 3arapaHTUpPaHNUTE TIPaBa Ha IIPABUYHO CYJieHbe,
KaKo IITO e IPeIBUICHO CO YCTaBOT, 3aKOHNUTe 1 paTU(UKYBaHUTE MelyHApOLHM JOroBOpy; 6)
3rojleMyBame Ha jaBHAaTa CBECT, IOCOYyBambe Ha MOTpebHUTe pedopmu 1 pabora Ha UCTUTE BO
CYACKUTe MOCTAIKM; B) 3TOJIEMYBambeTO Ha MPAKTUYHNTE 3HaeHa Ha CTYACHTUTE HA IIPABO; U JT)
3ajaKHyBalbe Ha y/IOraTa I KallalMTeTOT Ha HeBIaAMHITEe OPTaHU3 ALV

[Topanu cé moakTyenHara morpeba off cleferme Ha CyCKM IIPeIMETH, a 0cO6eHO BO obmacTa
Ha KPMUBMYHOTO IIPaBO, OJHOCHO KpMBMYHA IOCTamka, Koammiujata, Bo TekoT Ha 2016r,
co ¢unaHcucka nopppiika Ha Mucujata Ha OBCE Bo Ckomje, ro cIpoBefyBalle IIPOEKTOT
»3ajaKHyBame Ha HEe3aBUCHOCTA, TPAHCIAPEHTHOCTa ¥ e(UKACHOCTa Ha CYACTBOTO IIPEKY
HaO/byayBame Ha CY[ACKU IIOCTAallK!U, KOj e IPOfIO/DKeHMe Ha HaO/bylyBayKUTe aKTMBHOCTU Off
U3MMHATaTa TOfVHA. AKIIEHTOT Oellle CTaBeH Ha IIPMMeHaTa Ha HOBMOT 3aKOH 3a KPMBUYHA
IIOCTaIKa, BO CUTE YETUPU alleJIALIMCKI PETMOHM Ha 3€MjaTa, IIOTOYHO HM3 JOMAIIHITE OCHOBHIUTE
CYHOBH, a CO LieJl M3TOTBYBake Ha aHa/lN3a 3a COCTOjOMTe Koja Ke COIPKM IPENOpaKy 3a MIHN
aKTUBHOCTY M pedOpMI, CO HaMepa [ia Ce 3ajaKHaT KaIal[UTeTUTe Ha CYACKUOT CHUCTEM BO
Ip>KaBaTa.

3a moTpebuTe Ha OBOj IIPOEKT U 33 UTOTBYBaIbe Ha aHA/NM3aTa, KaKo (IHAJIeH IPOIAYKT Off
PACIIONIOKIMBUTE TOZIATOLM TIPOU3TIe3€HN Off C/IeleheTO Ha CYACKUTE MOCTAIKM, aHTaXUPaHN
6ea 15 Hab/pyayBaun CO MOBEKETOAMIIHO MCKYCTBO BO HaOJ/bylyBabe Ha CY[CKM IOCTAIKM HU3
npxaBara. [ToTpe6HO Gelre Tie fja MMaaT BUCOKO OOpasoBaHMe - MPaBHU CTYJUM M COMMITHO
MO3HaBame Ha KPMBUYHATA MaTeplja, a 0COOEHO KPMBMYHO IIPOIIECHATa, 3a Jla MOXaT jja I'!
JIOLMpaaT HajuecTUTe MPEAMU3BUIIN CO KO Ce CYIUpaaT CyIOBUTE, M CUTe YYeCHUIIM BO KPUBUYHATA
IIOCTAIIKA, HO 1 32 /]a IPeTI03HAaT HeafleKBaTHA, OJTHOCHO, Hel[eJIOCHA MMIIJIEeMeHTal[yja Ha 3aKOHOT
3a KpMBMYHA ITOCTAIIKa.

Hab6myayBaunte, Bo mpouecoT Ha mpubupame Ha IIOJATOLUTE Of C/IE[EHETO, MMaa Ha
pacmonarame ajgaTKa - MMPAIIAHUK, [I0 YNMja HACOKA Ce BOJea HU3 CUCTEMOT Ha 00paboTka Ha
IPBUYHUTE MHPOPMAIVM U BIEYATOLM KOY I CTEKHYBaa Off CBOETO IPUCYCTBO BO CYyJIHUIINTE.
IToKOHKpeTHO, IO IPBUYHO CTEKHATUTE LeJOKYIHM MHPOPMALVM Of efHa paclpasa, CIOpe]
IpeLM3HO CHCTeMATU3VMpaHNTe 72 TIpalllaiba BO IIPAINaJHMKOT, MCTUTE Il BHECYBaa CBOUTE
npubpaHM IOAATOLM BO Mepa M HA HAYMH KOj OM CIyXKel 3a moTpeOuTe Ha OBaa aHaIM3a.
IMpauranHUKOT Gelle KOHIIUITMPAH COIIACHO PEOCIENOT U BOLEHETO Ha KPMBUYHATA ITOCTAIKA
Ipesi HaJJIeKHUTE CYHOBH, CO AKIEHT Ha HEKOM Of HOBUTE MHCTUTYTV OFHOCHO BOBEIECHUTE
HOBUTETY BO 3aKOHOT 3a KpMBMYHATA IIOCTAIIKa, a Ce pa3dupa M CO aflallTUpaH IPOCTOP 3a
IpefovYyBatbe Ha IMYHATA KOTHUTYBHA IIepIeNnja Ha Hab/byLyBadnTe.
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Bo paMKuTe Ha 0BOj IIPOEKT CHCTEMOT 33 Hab/by/fyBambe Oellle pacCIIpOCTpaHeT Ha TePUTOpHjaTa
Ha IlefaTa Ip)KaBa, OJTHOCHO Ha YeTMpPUTe amlelallMoHM MOofpadja, CO TOa IITO aKIEHTOT Oele
craseH Ha cyfosute Bo Ckomje (OcHoseH cyp Cxorje 1), Benec, burona. Iy, Teroso, Kymanoso
u Kouannu, a Tapretupanu 6ea 450 cycku pacipaBy OZHOCHO 372 KPUBUYHY IIpeMeTa.

Ox oBaa BkymHa 6pojka, Bo ocHoBHMOT ¢y Ckomje 1, Ckomje 6ea cmemenn 198 pacmpasu,
offHOCHO 152 mpenmMeTa, Bo OCHOBHMOT Cyfi BO Berec 33 pacripaBy 1 cTO TO/IKaB Opoj Ha IpeMeTH,
B0 OcHoBHIOT cyx Bo KymaHoBO 6ea criefienn 14 paciipaBu Koy ce ofHecyBaa Ha 12 mpefiMeTa, BO
OcHoBHIOT cyx Bo TeToBO mpegMeT Ha Hab/pYAyBabe 6ea 71 paciipaBy Kou IpoUsIeroa of 57-te
mpengmery, B0 OcHOBHUOT ¢y Butoma 6pojot Ha ciiefjeHu pacpasy e IpUONTIDKeH Ha BKYIIHUOT
6poj HabmyayBanu npegmern, Bo OcHoBHmor cyg Bo Illtum cremeBme 29 pacmpaBy Kou ce
OfIHeCcyBaa Ha 23 IIpeiMeTa, 11 3a Kpaj, Bo OcHOBHUOT cyx Bo Kouann 6pojoT Ha cliefieH1 pacipaBu
JICTO TaKa BO rojleMa Mepa ce IOKJIOIyBa co OpOjoT Ha IpefMeTH, OGFHOCHO 16 pacmpasu Bo 15
mpexgmern. TabemapeH mprKa3 Ha OBaa CTATHUCTHUKA, OOy BO Tabemara.

Craructuka og 6pojor Ha Hab/bYAyBaHM pacHpaBu
HACIIPOTH GPOjOT HA IPEeAMETI

250
198

200

152
150

89
100 71 80
57
50 33 33 23 29
12 14 15 16
0 [] - = m
Ckomje Benec Kymanoso Teroso butona My Kovann
B Bpoj Ha mpegMeTn bpoj na pacnpasu

Co ornmen Ha ¢axToT fleka BO ¢asara Ha OTHOYHYBame Ha OBOj IPOEKT Crefiele U
OTIIOYHYBahe Ha MPOIeCOT Ha INTPajK Ha CyACKaTa afiMMHNUCTpanyuja, Koj Tpaeme 6e3Manky
II0JIOBMHA Off IEPUOJOT IIPeABU/ICH 3a Ha0/byyBalbe, M caMaTa AMHAMUKa Ha HaO/byyBambeTo He
Oellle KOHCTAHTHA, OZHOCHO Bapypallle CO CBOU Hajro/IeMy IIVIKOBY 110 3aBPIIyBarbe Ha MITPAjKOT.
ViMeHO, Kako U BO CaMIOT TabemapeH IpuKa3 OOy, MOXe Jja ce 3abe/meXxn fleKa ToCIefHnTe 3
Mecella Off IPOLeCOT Ha Hab/byfyBame ce CO HajrojieM 6poj pacipaBy OXHOCHO CEITeMBpH - 85,
OKTOMBpPI - 91 1 HoeMBpM - 161 pacpaBa. MefyToa, OHa IITO OCTaHA BIIEYATINBO € TPEHJOT Ha
OIp>KyBame Ha PacpaBy 32 BpeMe Ha IITPajKOT Ha CyACKaTa agMMHMCTpanyuja Bo OCHOBHUOT
cyn Cxomje 1 Bo Crkomje. [lofieka BO CyfOBUTe HM3 [p)KaBara MMallle 3aCTOj BO paboTaTa, a BO
IIOTOJIEM ie/1 Off HIB BOOIILITO ¥ He Ce Ofp>KyBaa paclpaBy, OFHOCHO MMallle 1{e/I0CHa 6710Kafa, BO
Ocuosunor cyg Cxomje 1 oBa He 6ertte crry4aj. Bo 0Boj cyp et off cyanure paboTea u ru ogp>xyBaa
3aKa)KaHUTe PACIPABIL, a MaJI I/l Off HUB Ce CONMMAAPU3UPaa CO afIMMHICTPANMjaTa ¥ BOOIIITO He
[IOCTaIyBaa, MaKo MOpaMe Jia HallOMHeMe fieKa Toa Oea Ma 6poj Ha Cyfun.
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PacnipaBu mo mecenn
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Maj Jyan Jymu ABsrycr CenreMBpu OxToMBpU Hoemspnu

Opn npu6bpaHuTe HOJZATOLM Off BKYIIHIOT 6POj Ha pacrpaBy Kou Oea mpeiMeT Ha Hab/byayBatbe
HU3 Cy[IOBUTE BO [Ip)KaBaTa, IIPOMU3JIETyBa JieKa %5 Off paclpaBuTe Man 153 pacmpaBu ce OfIOKuIIe,
119 on HUB 3aBpIIMJIE CO MIPECYHa, BO 9 e MOB/IeYeH OOBMHUTENHIOT aKT, Ha caMo 1 pacmpaBa
€ IpeKMHaTa KPMBMYHATA IOCTAIKA, NOHEKA IaK 168 mpofo/nKuIe co mpeseMarbe Ha IPOLECHN
IejCTBHUja BO HUB, BUIHO U Off CAMIOT rpauKoH mopony. Peano, oBaa 6pojka ¢pamupa, ocobero
aKo ce 3eMe IpeaBuy GaKTOT JeKa BO iBeTe HajroleMM allealionn noppadja, Ckomje u burora,
OpojoT Ha OJUIO>KEHM PAacIIpaBM € BIIHO IOTOJIeM Off OCTaHaTHUTe.

CraTHCcTHKa Ha IPOLECHH JIejCTBMja IO CyJOBI
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Ckormje Benec KymaHnoso TeroBo burona Mryn Kovann

B OJJIOKEHO ®IIPECYJA = IIOBJIEYEH/A = IIPEKMHATA IIOCTAIIKA mITPOJJOJ/DKYBA

OBa oparame Ha paclpaBuUTe, CIOpef MOJATOLMTE, Ce JIO/DKM Ha IOBeKe OKOTHOCTHU
IOpeBUJIEHN ¥ BO CaMMOT 3aKOH 3a KPMBMYHA IIOCTANlKa, HO ¥ HafBOp of Hero. VImeHo,
npob6eMuTe Off BULOT Ha HEypelHa [OCTaBa, HEIOjaByBambe Ha CY[ACKU paclpaBM HA CTPAHKM
BO IIOCTAIIKaTa, HO ¥ Ha CBEJOLM ¥ BEIUTALM Ce MCTAKHYBAaT KaKo TeMM 3a KOM € HEeOIIXOIHO
Ja ce paspaboTaT, ce CO IieNl yHaIlpefyBame 1 NMOJoOpyBale Ha CUCTEMOT Ha obesbemyBame
Ha IPUCYCTBO Ha HEOIXOHMTE YYECHMIM BO caMaTa mocTamka. Of aHamM3MpaHUTe IOJATOLN
moaraMe O CTaTMCTMKA JieKa Ofi/laTalbeTO Ha paclpaBUTe BO HajroleMa Mepa ce JO/DKM Ha




AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

OTCYCTBO Ha OOBMHETMOT BO IOCTAIKaTa - BO 97 CIydau OfHOCHO PAcIpaBl, II0OTOA HA jaBHUOT
00BMHMTEI - 32, Ha OPAHUTENIOT - 26, HO M Ha HEIIOTIIONIHOCTA Ha CYACKVOT COCTaB Ha3HAa4YeH 3a
paboTeme Ha KOHKpeTeH IIpeaMeT - 4 cIydan, a He e 3a IIOTLeHyBambe ¥ Opojkara of 53 pacnpasu
KO Ce OJJIOXKEHM II0 OCHOB ,,ipyro‘.

Kako egHa o mpmumHuTe 3a Hemoarare Ha OOBMHETMOT HAa PACIpPABUTE HABELEHO € U
HErOBOTO HeCIIpOBefyBambe Off Ka3HEHO IOIIPAaBHUTE YCTaHOBU. Bo Hexom cirydan Toa ce JOIDKU
Ha HeKOOpPAMHALMja CO CUCTEMOT 3a eBUJIEHIIja Ha CIIPOBOJ, HA JIMIIA JIMIIEHN Off CT060Aa, BO
HEKOU TeXHMYKATa HEMOXKHOCT (KOja Hy>)HO e Bp3aHa co (puHAHCHI) UCTHUOT Aa O1jie HOBeleH BO
CyZ Kora ce paboTu 3a Cyfiere BO TPaffOBU HA/[BOP Of MOfpadjaTa Kaje ce Ka3HeHO-IIONMpaBHNUTe
YCTaHOBY, 2 BO HEKOM IIAK JI BPEMEHCKOTO IIOKJIONYBambe CO OfpeleHN BUCOKO IpoduIMpaHn
CYICKM IIpeIMeTH IIOpajiyl KOM LeTIOKYIIHUOT CHCTEM Ha OfpefeHO CYACKO Iofpadje (BO CIy4ajoB
OcnoseH cyx Cxomje 1, Cxoje) e IpakTUIHO OMIOKUPAH 1 He GYHKIMOHMPA.

3aKOHCKUTe Ofjpef01t 32 OTCYCTBO Ha 3aCTAIIHMKOT Ha OOBMHEHMETO OJHOCHO IIPUBATHUOT
TY)XXUTEJI jaCHO YIATyBaaT Ha HEroBaTa HEOIXOZHOCT BO caMaTa IIOCTAlKa, MefyToa M MOKpaj
0BOj (aKT, jaBHMTe OOBMHUTEIN OTCYCTBYBaje BO IIOCTAlKaTa BO 32 CaydYan, OZHOCHO Ha 32
pacnpaBy, IITO ymaTyBa Ha BUCOK IpoueHT off 20% Kako IpMYMHA 3a Ofijlararba Off BKYIHUOT
6poj Ha omnoxenn npenmeru. Ha oBaa 6pojka ce HafoBp3yBa u Opojkara of 26 pacmpaBy Ha
KO OTCYCTBYBasa GpaHuTen Ha 06BuHeTrOT. Hajuectara mpudunHa 3a 0Boj akT e mpomeHaTa Ha
OpaHuTeNN Of CTpaHa Ha OOBMHETNTe U HMBHA CMHXPOHM3ALMja CO BeKe YTBPEHU OOBPCKMU BO
OCTaHATM TIPEAMETH, HO U HEOIIXOLHOCTA 3 3aII03HaABabEe CO (pAKTHUTE I JOKA3UTE BO IIPEAMETOT
Koe 6e3npyro msuckysa Bpeme. VM 3a kpaj, Kako IIpMUYMHA 3a OfjIarame Koja e MpenuillaHa Ha
KaTeropuja ,,Apyro,, € HajuecTo OTCYCTBOTO Ha CBEJOLM WM BEIITALY BO IOCTAIKATa, MelyToa 1
noTpebara of U3BeyBambe Ha HEKOj JOKa3 KOj He e puOaBeH WM ITaK BellITaderbe Koe ce yIITe He
6o usroTBeHO. Bo 0BOj KOHKpETeH CIy4aj IOf KaTeropujara ,,Jpyro’ ofoXeHn ce BKYIHO 53
pacrpasu.

TabenapHuOT IpyKa3 MOLO/Y JjaBa OCBPT Ha Ofi/Iaramara Ha Cy/JCKUTe PaclpaBl 110 IPaiOBI
U HajyecTUTe IMPUYMHK 3a MCTOTO. OBa, KAKO IITO BeKe HAITOMHABMe, IIPETCTaByBa efeH Off
HajrOpYWINBHUTE IPOOIEMI BO IIPABOCYACTBOTO KOj Ce IIPOBJIEKYBa BeKe HEKOIKY TOAMHI HaHA3a[,.
OHa IITO MOXKe J1a ce U3BJIeYe KaKo 3aK/IyIO0K Off 0BOj IIPMKa3 € paKTOT fieKa OpojoT Ha Oflaramara
OffaT IpaBO-IPOIOPLIMOHAHO CO TO/IEMUHATA Ha IPAJIOBUTE Kajle e BPLIEHO Ha0/by/yBambeTo, I1a
taka, Bo Ckolije u burtorna, BO OfHOC Ha IPUYNMHNUTE 3a OfjIaraibe Ha paclipaBaTa UCLPIIEHN ce
CUTe OILMY HaBeleHV BO IPAIIaTHMKOT, 3a PasiuKa Off MOMAIUTe TPajjoBM, KaKO Ha HpPUMeEp
Bernec u Kouanu. I1pBo 1mTo mara Bo 04, BUAHO U O TaGeNTapHUOT IIPUKa3 OO, € OTCYCTBOTO
Ha OOBMHET KaKo Ipu4YNMHA 3a ofyiarame 1 Bo Ckomje n Bo BrToma, HO 1 OTCYCTBOTO Ha jaBeH
06BUMHNMTEN (IPOLIEHTYaNTHO ToBeKe Bo CKomje).
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IIpuynHu 3a ofjIarame MO IpajioBU
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Ckomje Bernec Kymanoso TeroBo buroma Ity Kouann
B Cyure ce IpUCyTHU Ortcyren e JO Orcyren e o6BuHET
Orcyren e 6panuTen u JIpyro B HenoTnosnH CyAcKM cOCTaB

VMajkn rM BO TpeNBNUJ, MMHATOTOAMIIHNUTE IOffATOLM Off M3BPIICHOTO HaO/ByHyBame,
HOfIaTOL[MTE Off TOAMHABA He yIaTyBaaT Ha TPEeHJ Ha IIOpacT, HAIpOTUB, ¥ MIHATATa TOMHA U
0Baa, CTATUCTUYKN %5 Off ClIefileHNTe paclpaBl Ce OfJIOKYBaaT, IITO CAMO 3HA4M JieKa Ofjjlaramara
Ha CYACKNTe PacIpaBy U TOA KaKO MPETCTaByBaaT IpobieM MpeKy Koj He Tpeba TYKy Taka fia ce
IpeMUHe, TYKy 3a Koj Tpeba Jla ce M3HajAaT 3aKOHCK pellleHNja, CO MEeXaHI3MI 3a IPeBeHNpatbe,
Kou 61 ja yHampeawe noctankara. Jamu toa 6u 6mmo mogo6pa copaboTka Ha CyACKUTE OpraHK
CO OHMe KOU Ce HaJJIeOKHM 3a CIPOBeAyBalba Ha JIMIIATa JIMIIEHU Off c06O0Ja, 3allTO HEYeCTo
OTCYCTBOTO Ha OOBMHETHTE BO MOCTAIIKITE HE € II0 BIHA Ha CY/IOT, WM ITaK MOXKeO1 IT00C/IeIHa
IpYMeHa Ha Ofipefi0uTe KoY Ce OffHeCyBaaT Ha CAaHKI[MY 32 HefloararbeTo Ha CTPAaHKM BO [IOCTAIIKATa,
BO KOHKPETHMOB CITy4aj jaBHOTO OOBMHUTENCTBO, BO CEKOj CIIy4aj HEOIXOAHOCTA Off HOA00peHM
pellleHMja e 1 IoBeKe Off BU/HA.

Cniopep mogjaronure Ko6VeH N Off CIIPOBEAeHOTO Hab/byAyBatbe, BO 450 Off BKYIIHO CIeieHNUTe
paciipaBy, HajuecTO M3BpIICHNWTE KPUBUYHM [efla Ce OfHeCyBaaT Ha IlaBara ,KpuBudHu
fienia IPOTUB MMOTOT HO M Of I7aBaTa ,KpuBUYHY fena MPOTHB >KMBOTOT M TENOTO, KAKO 1
»KpuBnuHu fema nporus 6e3befHOCTa Ha jaBHMOT coobpakaj“. Hajsactanenn kpuBuU4IHN Hena ce
menoTo ,lemka kpaxo6a“ u ,Kpaxo6a“ Bo 60, ogHoCHO 38 o Hab/by[yBaHNUTe paclpaBy, a IOTOA
fenoto ,TenecHa nmospena“ Bo 40 o Hab/pyLyBaHUTe PACIIPaB, ,,3arpo3yBatbe Ha CUTYPHOCTA" BO
20 pacmpaBy, HO i ,3arpo3yBame Ha 6e30efHoCTa BO cO0Opakajor” Bo 23, 0MHOCHO ,,Temku fena
npoTuB 6e3begHOCTa Ha JIyFeTO U MMOTOT BO cOOOpakajoT” Bo 22 of Hab/byAyBaHUTE pacIpaBiL.
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bpoj na xpuBuyHu fena

353-B HecoBecHo pabotere Bo crykbara =
284-a Bpureme Ha jaeH peBo3 6e3 ToceyBatbe IMeHIa .
266-a OryfyBame Ha Ky/ITyPHO HAaC/IEICTBO OJf 0COGEHO 3HAYebe BO... W

244-a becripaBHO rpajiebe w4
235-a Kpak6a Ha eeKTpiuHa eHepriuja, TOMMMHCKA eHeprifja Wi TPUPOJIeH. .. 12
396 Heyi03Bo/eHO 13pabOTyBatbe, IPKeHe U TPryBarbe CO OPYKje WM., w7
392 CamoBsrnactue 7
386 Hacunctso 21
385 Y4ecTBO BO TOMITA IITO K€ M3BPIIN Kp; 0 J1e11o 10
383 Hamnay Bp3 ciy»kGeHo e npu Bpuierse paboTu Ha GesbeHocra mm
382 Crpeuysaibe Ha CITy)KO€HO /Iilie BO BpLIelbe CIY)KOeHO jejcTBue  mm
380 YnoTpe6a Ha MCIpaBa o HeBUCTIHNUTA COTPXKIHA ™
378 Gancudukypare ncnpapa w— 4
366 JIaxxHo npujaByBarbe Ha KPUBUYHO fielo ™ 1
364 HenpujaByBarbe KpUBUYHO JIE/I0 WM CTOpUTET ™ |
354 ITpouesepa Bo cykGa ==
353 3/10yn0Tpeba Ha cry>kGeHa MoNmoKGa M OBNIACTyBatbe wm— 9
329 Camosnactue ™
316 llnuynaxa =
313 TepopucTHYKO 3arposyBarbe Ha YCTABHIOT TIOPEJIOK 1 Ge30efHOCTa w7

301 HeykaxxyBarbe MOMOII Ha JTNI[e TOBPEIHO BO coo6pal’<ajﬁa Hesroma ™ ]

300 Temwmxu fena mpoTus Ge36eHOCTA Ha TYFeTO M MMOTOT BO COOGpaKajoT 22
297 3arposyBate Ha 6e3beiHOCTa BO cooGpakajoT 23
292 Temmku jiefa IPOTHUB OIMIITATA CUTYPHOCT s 4
1
1

[N

285 ToBpeyia Ha TIpaBa OJf MHYCTPUCKA COTICTBEHOCT 1 HEOB/TacTeHa. .. ™
279 JlanouHo 3atajysaie ™
278 Kpuymuaperme =

261 Ilpukpupame = 2

260 JInxpapcTBo ™

258 Visnysa wm
257 OwrreryBatbe Win NOB/IACTYBalbe HA I0BepUTEe/IM W

252 3noynorpeba Ha fosepbata =
249 Vismama ipu lo6MBatbe KPEUT WIN PYTa MOTOTHOCT s 6
247 UL 12
243 OwrreryBatbe Ty( NpeMeTn
242 Opzemarbe MOTOPHO BO3UIO
239 3aTajy 10
237 Pa36ojHUIITRO e
236 Temka kpax6a 60
235 Kpaxb6a 38
225 Yaypranmja Ha He[BUSKHOCTH
217 Temmku jjenra MpOTHB 37PaBjeTo Ha TyfeTo
216 OBO3MOsKyBatbe Ha YIIOTPe6a Ha HAPKOTUYHIL IPOTY  mmm—

215 HeornacreHo npousBojCcTBO U mymrame Bo npomer HJI, IIC u npexycopu

202 Henmakarbe M3/IpIiika e 7
198 Opnsemare Ha jieTe
197 Bon6paueH 5KUBOT €O jieTe
193 IlpukaxkyBarbe Ha HOPHOrpadCKM MaTepujal Ha jjeTe
188 TTonos Hamaj Bp3 leTe Koe He HAMOMHIIO 14 rouHu
186 Cunyame
166 IToBpeya Ha paBaTa o paboTeH OJHOC
157 IToBpe/ia Ha aBTOPCKO MPABO M CPOJIHY IIPaBa
144 3arposyBatbe Ha CUTYpPHOCTa 20
143 Mantperupatbe BO BpIiere Ha Cryk6aTa
141 I'pabHyBate
140 [IpoTuBIpaBHO /MIIyBatbe 0ff c106oja
139 Mpucunba
133 3arposyBarbe CO OTTACHO OPY/iMe MPY TerayKa UM KapaHuia
132 YuecTBo BO Temauka
131 Teuika TesecHa nospesa 12
130 Tenecna nmospesa 40
129 TTpoTUBNpPaBHO MPeKMHyBake Ha 6PeMeHOCT ¥ NPUCHIHA CTepunmsaija ™ 1
123 Y6ucrso 12
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Bo BKymHO cefenute 450 pacipaBy BO TeKOT Ha OBaa FOfiMHA, HaO/byIyBadnTe eBUCHTIPATIE
6pojka oy BKYIHO 815 06BMHETI KOU Ce jaByBasie, KAaKO BO IIPeAMETH BO KOM MMa IO CAMO efieH
00BHUHET, TaKa 11 BO IIPEIMETH CO MOBeKe OOBMHETH JOCTUTHYBajK1 11 6pojKa of 1o 37 06BMHeTH
BO €fIeH TIPeMeT.




AHanmu3a Ha IOJATOIATE OfF Haﬁmynynalmre CY[ICKM IIOCTanKy Bo 2016 ropmuaa

Bpoj Ha pacnipaBu 1 00BMHETHU BO MCTHUTE
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ITpaBoTo Ha 6pannTen e mpegBuAeHo Bo wi.71 n wi.74 ox 3KII. ViMeHo, 3aKOHOT ITpeBuayBa
CeKoe /Iiile OCOMHIYEHO WV OOBIHETO 33 KPUBIYHO €10, /1A MMa [IPAaBO Ha OPAHNUTE BO TEKOT
Ha [ejmaTta KpUBMYHA IIOCTAIIKA IIPOTVB HETO. HPI/I TOAQ, O6BI/IH€TI/IOT IIpen npBoOTO ]/ICHI/ITyBaH)e
WIN TIpef, APYTo AejCTBUE 3a KOe Taa IMocTamnka e npexsueHa co 3KII Mopa fja ce moyun fieka nma
[paBO Ha OPaHMTEI ITO CBOj M300P CO KOTO MOXKe [ja Ce COBETYBA, HO ¥ GPAHUTENIOT /ja IPUCYCTBYBA
Ha HETOBOTO MCIIUTYBarbe. MefyToa, BO CIyd4an Kora OOBMHETUOT € HeM, IIyB WIN € HeCIIOCOOeH
CaMMOT YCIIEIIHO fja ce GpaHy 1N, aK, aKO IPOTUB UCTUOT Ce BOAY KPMBUYHA IIOCTAIIKA 3a [IE/I0
3a KOe BO 3aKOHOT € [IPONNIIIaHa Ka3Ha JOXKMBOTEH 3aTBOP, TOj MOpa fIa MMa OpaHNUTeT yIITe TP
IPBOTO MCHuTyBame. HeomxogHocTa of 6paHnTesI 3aKOHOT ja IoApasbupa u BO CIydanTe Kora e
IpefiBMEeHa OIHOCHO OIIpefiefieHa MepKaTa IIPUTBOP M TOa 32 BPEMETO /I0feKa Tpae IPUTBOPOT.
JIOKO/IKy mojme O CUTyanuja, IakK, Aa € 3aJ0/DKUTENHA Of0paHaTa, a OOBUHETNOT He 3eMe CBOj
OpaHITeT, TOTAII IIPETCEAATEIOT Ha CYAOT Ke My IIOCTaBM OpaHNUTe MO CIy)XOeHa JO/DKHOCT 3a
HAaTaMOIIHMOT TeK Ha ITOCTAIKaTa, C¢ ;O IIPaBOCMUITHOCTA Ha IIpecyaTa.

On cobpaHuTe MOAATOLM BO TEKOT HA IIPOLECOT HAa HAO/byAyBame [OjIOBME HO CIefHATa
CTaTUCTHKA: HACIPOTK OpojKaTa off 276 0OBMHETU KOU MMaJjle aHTaKMPAHO CBOM OpaHuTteny, 38
Ol OOBMHETHUTE UMaJIe IOCTaBEeHO OpaHMTeNN 110 CIyXOeHa JO/DKHOCT, fofieka mak 108 o6BuHeTn
BOOIIIITO HeMajie GpaHnTeL.

Bpoj Ha pacnipaBu Kajie 0OBMHETHOT MMaI GpaHUTEN
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AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

bpoj Ha pacnipaBu Kajie 0OBUHETHOT
MIMaJI OpaHNTeNI O CTy>KOeHa JODKHOCT
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Bpoj Ha pacnipaBu Kajie 0GBMHETHOT HeMaI GpaHuTeN
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3aKOHOT 3a KPMBIMYHA [IOCTAIKA IPEABUAYBa 4 B1a 3a0p3aHy [OCTANKNM 1 Toa: 1) ckpaTeHa
IIOCTalKa KoOja ce NPMMEHYBa BO IIpeIMEeTH BO KOM € IpelBMJeHa IapyyHa KasHa JIM KasHa
3aTBOP IO 5 TOAMHIM, 2) OCTAIIKA 3a [IOHeCyBalbe Ha IIPecy/ia Bp3 OCHOBA Ha CIIOrof6a co jaBHUOT
OOBMHUTEN ¥ OCOMHIYEHUOT, BO KOja € IIPeBUJICHO CIIOTOfyBae BO OfHOC Ha CaHKILujara, 3)
[IOCTAIKa 32 MeAMjaluja BO KOja y4ecTByBa HMOCEOHO TPeTO /uile - MefujaTop 1 4) mocrarmka
32 M3/JjaBalbe Ha Ka3HeH HAJIoT CO KOj Ce Ipefjlara U U3peKyBa OIpeJie/ieHa CaHKIIMja BO CIIyYaj
Ha IIOCTOEmEe Ha JIOBOJHO [IOKA3M 33 KPMBUYHU Jlefla KOM CIaraaT BO HAJIEKHOCT Ha CyAuja
noepyHen. Co ornen Ha (GakToT feka Ha HabmymyBaunte of Koammumjata Cute 3a mpaBUYHO
CyZeme IM € OBO3MOXKEH NPUCTAIl M IPUCYCTBO €AMHCTBEHO Ha IIOCTAIIKNTE KOM C€ BOJAT BO CYLOT
1 32 KOM Ce OfIp)KyBaaT jaBHM PacIpaBy, UCTUTE MIMaa MOXKHOCT, IIOKPaj Ha peJOBHNUTE IIOCTAIIKN,
Zla IPUCYCTBYBAaT Ha CaMO eflHa Of IpefBNieHNTe 3a0p3aHN IIOCTAIIKY, a Toa e cKpareHaTa. Ila
BP3 OCHOBA Ha T0a, Off IpMOpaHNTe MOJATOLM foaraMe 0 OPojKu off ofpKaHu 129 pacnpasu Bo
penmoBHa ImocTanka uin 6poj Koj oxrosapa Ha 30% of Hab/pyLyBaHKTe pacpasu u 6poj of 305 Bo
CKpaTeHa IOCTaMKa 1w 6poj Koj oprosapa Ha 70% Of Ofp>KaHNTe PacIIpaBIL.

Bupg Ha mocramka

B CkpaTeHa IOCTanKa

™ PeoBHa mocramnka




AHanu3a Ha HOJATOLUTE Off HAO/bYXyBaHNUTE CYACKU HOCTanKy BO 2016 rogmna

CornmacHO 3aKOHOT 3a KPMBM4YHA IIOCTAIKa, 110 YTBPAYBameTO Off CTpaHA Ha CyAujara,
OJJHOCHO COBETOT, [a/i Ha IJIaBHATa paclipaBa ce IPUCYTHM CUTe OHME KOU Ceé HEONXOIHM 3a
OIp>KyBambe Ha JICTaTa, OJfHOCHO Jla/IM paclipaBaTa MOXKe /la Ce OfIp>KI ¥ BO OTCYCTBO Ha HEKOM Off
MOBMKAHMUTE JIMIIA, CYZIOT ja HACOUYBa ITIaBHATa PaclpaBa KOH OfIp)KyBakbe Ha BOBEIHI T'OBOPI.
OBOj mpolec OTIIOYHYBA PEFOCTIETHO, CO TOA LITO MOXXHOCTA 32 BOBEJHO M3/Iarame ja goOuBa
TY>XUTEJIOT - 3aCTAIIHUKOT Ha OOBMHEHNETO, OHOCHO Ha [IPMBATHATA KPUBMYHA TYX06a, a 10TOA
U 6paHKUTEIOT, OFHOCHO 06BMHETIOT. BO 0BOj Ay off mocTankara, co II0YeTOKOT Ha IIPMMeHaTa Ha
OBOj MHCTUTYT, CTPAHKNTE JOOMBAAT MOKHOCT JIa M3HECAT pelIaBadky (HaKkTy KoM MMaaT HaMepa
f1a 'V OK)KYBaart, [ja TY U37I0KAT IOKA3NTe LITO Ke T M3BeNyBaarT I I 'l OIlpefiesIaT IpalamaTa
10 KOMIITO Ke pacripasaar. Mefyroa, 3KII npasu iucTuHKIMja TOMeTy IIOCTAIlyBambeToO Ha CYAOT,
U TIpMMEeHaTa Ha OBOj MHCTUTYT BO PeOBHATA, 1 BO CKPaTeHaTa II0CTAIKa. VIMeHo, Kora CTaHyBa
360p 3a pejOBHA IIOCTAIIKA TOPEHABENEHIOT IIPUHIINII HA IPXKethe Ha BOBE[EH FOBOP € MPaBUIIO,
€O TOa IITO OfbOpaHaTa CEeKOralll MMa IPAaBo [ja He aBa BOBENHI FOBOPU, HO KOra CTaHyBa 360D
3a CKpaTeHa IIOCTaIlKa, a Toa € BO Ipeky 80% of CyAcKuTe IpefMeTH, CO OITIEl, Ha TOa IUTO
TyKa ce omdareHy KPUBUYHY Ae/Ia 3a KON e IpelBI/ieHa Ka3Ha 3aTBOP [0 5 TOAMHIM, BOBEIHNUTE
rOBOPM Ha 3aCTAIIHUINTE HA OOBMHEHIETO Ce TPaHCHOPMUPAAT BO N3HECYBatbe HA COAPXKIHA Ha
00BMHEHIETO, TOAeKa MaK ofbpaHaTa HMKafie BO 3aKOHOT He e oIdaTeHa Co CBOj IPULOHEC BO
BOBEYBAaIbETO HA pellaBadkuTe (GpakTU BO KOPUCT Ha ofgbpanara. Ila Taka, BOBefHNUTE TOBOPH,
MAKO 3aKOHCKU HeOOBP3yBadKy BO CKpaTeHaTa IIOCTAIKA, YeCTO 3HAAT fja OUaT KOPUCTEHN U Off
CTpaHa Ha OpaHUTeNINTe.

On obpaboreHnTe MOAATOLM KOM IIPOM3TIEroa Ofi HaO/bYAYBameTo, foarame 0 Opojka of
BKYITHO 122 BOBeJHM TOBOPY OFPXKAHM Off CTPaHA HA jaBHUOT OOBUHUTEN, 59 Of OPAaHUTENOT U
37 op camuot o6BuHeT. TabemapHUOT MpKKa3 MOLONY YIIAaTyBa Ha IpPYMeHATa HA OBOj MHCTUTYT
BO PefloBHA U CKpaTeHa nocranka. OHa 1ITo e crennUIHO U MITO BeAHALI MOXe Ja ce 3abemexn
e JleKa BO HEKOJIKY HaBpaTl BO PejOBHA IIOCTAIKA, OPaHUTENTUTE IO MICKOPUCTIIE CBOETO IIPABO
U []a He OfIpXKaT BOBEMIeH OBOP, IOTOYHO BO 7 HabbyayBaHu npegmern. Hacporu oHa miTo He
e IpelBU/IEHO BO CKpaTeHaTa MOCTAlKa, BO CKOpo 30% of caydanTe, OpaHUTEIUTE CeNakK fAaje
BOBEJHIU FOBOPMU, BUJHO Off TPaUKOHOT HOJOITY.

HPI/IMeHa Ha BOBEJIEH I'OBOP OJ] CTPAHKINTE HA IOCTAIIKaTa
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CkpareHa IocTamka PemoBna mocranka Bxynno
B O6BuHeTHOT M BpanuTenor I JaBHNOT OOBMHNUTEN/TIPUBATHIOT TYXKUTET
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AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

Bo pamku Ha mpamasHUKOT Hab/byAyBadnTe MMaa 32 3a/ja4a /ja OLEHAT, COIIACHO HJBHATA
VHVBUAYaTHA TIepLeNNMja, Jaau Of OfP)KaHMOT BOBEIEH IOBOP MOXKE fla ce YTBPAM 3a Kou
pemaBadky (axkTy [MOHATaMy Ke 300pyBa 1 Ke I'f JOKaXXyBa CTPAaHKaTa BO IIOCTAIIKaTa Koja ro
Ip>Ku BOBeIHUOT roBop. ITa Bp3 ocHOBa Ha TOa COOpaHN ce CIeTHUBE IOfJaTOLN:

-Ha 49% op; pacripaBuTe, BOBEIHMOT TOBOP Ha jaBHUOT 06BMHITEN OMII jacen, Bo 23% HejaceH,
a B0 28% of1 BOBEIHUTE TOBOPY MOYKEJIO JIeTyMHO fla Cé YTBPAM LITO M3HECYBa I LITO Ke JOKaXyBa
OOBMHUTEIIOT.

-Ha 77% of pacIipaByTe, BOBEAHUOT TOBOP Ha OpaHUTENIOT 61T jaceH, BO 8% HejaceH, JofeKa
maK Bo 15% off BOBENHNTEe FOBOPYU [IeTyMHO MOXKETIO [ia ce yTBpAAT (akTuTe Kou ofdpaHaTa
OfIHOCHO GPaHUTENIOT Ke Il TOKKyBa

-Ha 35% of] pacIpaBuTe, BOBEJHIOT TOBOP MCTAKHAT Off CAMMOT OOBMHET OWII jaceH, BO 6%
HejaceH, a Bo 59% of] BOBEHUTE TOBOPY JIETYMHO MOXKEIO Ia Ce YTBPAAT (PaKTUTe Ha OOBUHETHOT.

On Baka HOOMeHMTE IIONATOIV 3a BOBETHUTE 300POBM HECOMHEHO MOXeE Jia Ce YTBPAU
Ieka OpaHMTenMTe Ha OOBMHETUTE Ce IOjaCHM UM MOKOHI[M3HY BO CBOMTE M3JIarama Off jaBHUTE
obBuHMTENN, VICTO Taka, rOIeMMOT IPOLIEHT Ha JETyMHO jacHM (akTu M JJOKa3M Ha KOu ce
IOBUKYBaaT OOBMHETNTE YIATyBa Ha HEOIXOJHOCTA Of aHTaXypame Ha CTPYYHO NUIle, BO
CIy4ajoB OpaHNTe, KOj OY 'Y 3acTanyBajl HUBHIUTE MHTEPECH 1 KOj YIITe CO CAMOTO OTIIOYHYBabe
Ha IIOCTaIKara Ke My IIPeTCTaBM jacHa CIMKA Ha CYZIOT 3a MHTEHLIMUTE BO TIOITIE]] Ha IIpejlarame
Ha JIOKasy U TeopyjaTa Ha CIy4ajoT Koj Ke To 3acramyBa. MefyToa, moTpe6HO e fja ce HalloMHe 1
ZieKa JieT off OBYe BOBEHU TOBOPY Ha OOBMHETHTE, CIIOpe], IPAIlaTHAIINTE Ha HaO/byIyBaunTe, Ce
JafieHy BO IPUCYCTBO Ha HUBHUTE OPaHUTEIN.

McTo Taka, HeM36€XHO € Jja ce MOTeHIupa 3abeNekaHaTa HelOC/IEHOCT BO ITOCTAITYBAbETO
Ha jaBHUTEe OOBMHNTENN Off aCIIeKT Ha CBeflyBarbe Ha OHa IITo 611 Tpebaso fa 6mie BOBeeH TOBOP
Ha ,TO7I0" YNTabe Ha OOBMHUTENHNOT aKT, 63 MpuToa fa 61ie N3HeCeHa TeopyjaTa Ha CIydajoT,
OJIHOCHO Te3aTa Koja Ce 3aCTallyBa, a YIITe IIOMAJIKy, IIaK, OIpefenyBabe Ha IPaBHY Ipallamba
0 KoM Ke pacIrpaBa, c€ CO IfeN fla ce JJoKake OCHOBAaHOCTa Ha o6BuHeHMero. Of ob6paboTeHnTe
ToflaToLIM JloafaMe JI0 CTaTHCTMKA fieKa BO TpeKy 70% of crydanTe Kajie jaBHMOT OOBMHUTEN
Ip>Ken BOBEieH TOBOP, UCTHOT OV CBelleH Ha UNTame Ha OOBMHEHNETO, a He Ha MOJeTaaTHoO
06pasnoKeHe IITO Off UCTOTO 611 mpoussterno. Co Taka fafieHITe BOBEJHM TOBOPY, HUTY Ha CYHOT
MY € jacHO IIITO OOBMHNTENOT Ke TOKa)KyBa, HUTY Ha ofidpaHaTa i e jacHa Te3aTa Ha OOBMHUTENIOT
33 OCHOBAHOCTA Ha OOBMHEHMETO M KaKO IUTAaHMpa JIa ja JOKaxe.

HabmynyBaunte 6ea mpucyTHy Ha 95 pouminTa Ha KOM OOBMHETMOT [l NMpU3HAHNE 3a
BuHaTa. Bo 0Baa mpuminka Ke ru aHanmsupame K0OMEHNTEe HOZATOLN BO OFHOC Ha 3aKOHUTOCTA Ha
IPU3HAHUETO, Y/IOTaTa Ha CYAOT ¥ Ha CTPAaHKUTE BO TeKOT Ha NPU3HAHMETO, KAKO U OIpefie/IeHN
OKOJTHOCTY Ha IPU3HAHMETO BO ONHOC Ha HEKOM CIelM(VYHY MHCTUTYTH Off KpUMBUYHATA
MOCTaNKa IITO OMPEKTHO BJMjaaT BP3 ONPABJAHOCTA M BP3 3aKOHMUTOCTA Ha NPU3HAHMETO HA
BrHA. Bo Taa Hacoka, aHaMM3MpaHN Ke OUAT MOJATOLMTE 3a IPUMEHa Ha IPUTBOPOT BO TEKOT
Ha pacIpaBNTe KaJie € JaJeHO MPM3HAHMETO 3a BMHA, KAKO J KOJIMYECTBOTO Ha U3BEIeHN TOKa3Nn
Off CTpaHa Ha CYZIOT IPU JOHECYBameTO Ha OfIyKaTa 3a OfMepyBame Ha BMIOT M BUCHMHATA Ha
KPMBHMYHATA CaHKI[}ja BO YC/IOBM Ha [jafIeHO IIPM3HAHNE 32 BIHA BO TEKOT Ha IPBOTO POYMIITE Off
I7TaBHATa pacIipaBa.

ITa Taka, BO IOJOTY HPUKAXAHMOT TabelapeH IMpUKa3 ce IIefja TPEeHAOT Ha IOJHEeCeHNUTe
IpU3HAHMja 32 BIHA, OHOCHO Off BKYITHO Hab/pynyBaHy 450 pouniinTa of Kou 153 611e ofyiokeHu,



AHanu3a Ha HOJATOLUTE Off HAO/bYXyBaHNUTE CYACKU HOCTanKy BO 2016 rogmna

HaO/pyyBadnTe Ouae IMPUCYTHM Ha 95 pOYNMIITA Ha KOYM OMIO [afieHO IIpU3HAHME 33 BUHA O
crpaHa Ha 06BuHeTHOT. CIIOpefieHO co 6POjOT Ha BKYIIHO Ofp>KaHMTe pouniTa (168) Moxe fa ce
3aK/Ty4y JieKa MOJATOLNTe 3a IIPU3HAHMETO 3a BUHATA HA OOBMHETMOT IIPETCTABYBAaT OCOOEHO
peneBaHTeH IIOJATOK 3a JOHECyBame 3aKaydouu. [JOoToNKy IoBeKe, Ofi BKYIIHO aHa/IU3MPAHUTE
upecynu — 119 nypu 95 Ousie fOHeCeHM 110 AT Ha IPM3HAHME 3a BJHA.

CkpareHa nocranka | PemoBHa mocramnka Bxymno

78 14 92

Baxa o6ueHnTe MOATOIV IO TeHEPUpaaT 3aKTyIOKOT IeKa IIPU3HAHMETO 33 BUHA € TPUCYTHO
U € 3KMBeaH MHCTUTYT BO HAIIMOHA/IHMOT CUCTEM Ha KasHeHa mpasjia. JJoTO/NKy IoBeke, MOXe
Ja ce 3aKIy4M JieKa OBOj MHCTUTYT € IIPEeIlO3HaeH Off CTpaHa Ha Cy6jeKTuTe BO KpMBMYHATA
HOCTaIKa KaKo epMKacHa ajaTka 3a 6p3o, eprkacHo 1 eeKTUBHO 3aBPIIyBambe Ha KPYBUYHNUTE
nocTanky. Kako /jononHuTesIeH apryMeHT BO IIOITIef, Ha 3TO/IeMyBalbeTo Ha IIpMMeHaTa Ha OBOj
MHCTUTYT MOXKe Jla HM TIOCITY>KM M TIOJATOKOT Off MMHATOTOUIITHUTE HaO/byiyBaH!U MpeMeTH,
Kajie 6mte 3abenexxany 70 mpeMeTH Ha IIPM3HAHNUE Ha BUHA Off CTPaHa Ha OOBMHETUOT Off BKYITHO
HabbyayBaHu 550 pounInTa, 3a pasamKa off OBaa rofyHa KOra IMaMe 3rojleMyBambe Off TOBeKe Off
elHa TPETHHA, OHOCHO 61Ie 3abenexxanu 95 mpeaMeTy BO KoM 0OBMHETHOT Jlal IIPM3HAHUE Ha
BUHATa Ha IJTaBHaTa paclipaBa Off BKYITHO Hab/byayBaHu 450 pounira.

Cemak, JOKONKY Ce aHaIM3MpaaT TONMIIHMTE M3BEIITall Ha OCHOBHWUTE CyHOBU' Ke ce
3abereXxu ieKa ITpUMeHaTa Ha TPU3HAHIETO He € BO TONKY BUCOKa MepKa KaKo Kaj Hab/bymyBaHNUTe
IpeIMeTH, HO CeMaK CTOM 3aKJTYJOKOT 3a & Mo peKBeHTHATA IPYMeHa Ha OBOj MHCTUTYT.

Hpnsna}me BO CKpaT€Ha NMOCTAIIKa

B CkpaTeHa I10cTanKa

= PenoBHa mocramka

Bo morzeq Ha IpUMEH/IMBOCTA HA OBOj MHCTUTYT, apPIYMEHT IIOBeKe e 1 (aKTOT [jeKa Of
aHa/IM3MPAHUTE IIOJATOLY JOOMEH Of CTpaHa Ha HAaO/BYAyBadlTe OBOj MHCTUTYT BO Hajro/eMa
MepKa, ofj oKony 85%, ce IpuMeHyBa BO CKpaTeHaTa IIOCTAIIKa, OHOCHO 33 KPMBUYHUTE M€
3a KOM e IpefiBMJeHa KasHa 3aTBop 1o 5 ropgymuHu. OBOj IIOJATOK CaMO TOBOPM BO IIPMJIOT Ha

1 Ha npumep, Bupu ro loguinanoT usBemrraj 3a paborara Ha OC Cxomje 1 3a 2015 1., gocTarneH Ha:
http://osskopjel.mk/cms/FCKEditor_Upload/gizv15.pdf
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AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

TesaTa fIeKa CyJOBUTE Ce YyBCTBYBAAT CUTYPHM IIPM IIPMMEHATa Ha OBOj MHCTUTYT 32 HOIECHUTE
KPMBUYHU Jiefa, IO0feKa BO KOpealyja co MOAATOLNTE Off TOAMNIIHNATE M3BEIITal Off CyHOBUTE,
KaKo 1 [OJATOLNTE JOOMeHN Off Hab/byAyBaunuTe, ce f0OMBA 3aK/IYIOKOT €K OBOj MHCTUTYT He
TOJIKY YeCTO Ce IIPYMEHYBa 3a MOTeIIKNTe KPYBIYHY Ie/la. BakBMOT MOfjaToOK caMo ro MOTBpAyBa
(daxTOT fleka ce paboT 3a HOB MHCTUTYT, I1a CYHOBUTE, Pa3OMp/INBO, MaaT OIpefe/IeHU pe3epBI
IIpY HEeroBara IIpJMeHa BO OIHOC Ha ITOTEIIKNTEe KPYBIYHY Jera.

IIpusHaHuja Ha BUHA HACIPOTH BKYIleH 6poj
Ha MOHMTOPMPAHU IPeAMETH 110 TPAJOBU
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Ckomje Benrec  Kymanoso TeroBo  buroma Mty Kovannu
B [IpusHaHMe Ha BMHA BxynHO Hab/byyBaHM pacrpaBu

Bo mornen Ha reorpadckaTta pacHpOCTpaHETOCT Ha JlafieHITe IIPM3HAHMUja 32 BUHA BO OJJHOC
Ha BKYITHO Hab/by[yBaHMTE pOUMIITA ce 3abelexyBa (akTOT JeKa, TeHepaaHO, IPM3HAHUETO
OUJI0 eBUJICHTUPAHO BO OKONy €[jHA NEeTTVHA Off HaO/byIyBaHNUTe POUYMINTA, OLHOCHO OKomy 20
npouenTu. Of 0Boj TpeHp oTckokHyBaaT OcHoBHMOT cyzi Ckomje 1 u OcHoBHMOT cyzi Bo TeToBo.
ITa Taxa, Bo OcHoBHMOT ¢y Ckomje 1 mMaMe HajHMCKa 6pojKa Ha HAObYAYBaHY POYMIITA HA KOU
0OBMHETHOT Jla/l IPM3HAHMeE HAa BUHA, OHOCHO OKOMY 16 IIPOLIeHTN Off BKYITHO Hab/byIyBaHNUTe
POYNIITA, JOfleKa HajuecTo IPU3HAHUETO 3a BUHA OJM/I0 aBaHO Ha pouninTara npef OCHOBHUOT
cyx Bo TeToBO, BO IIOBeKe Off €fHA TPETIHA MV OKOMTY 38 IPOLIeHTH Off Hab/byAyBaHUTE POUNIITA.
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ITIpu3HaHuMe ciopes KPMBUYHOTO €0

235-a Kpaxk6a Ha eleKTpi9Ha eHepIuja, TOIUINHCKA eHeprifja M
TIPUPOTIeH Tac
396 Hepossoreno uspaGoTryBarbe, IpXKerbe U TPryBambe Co opyxkje u
PACTIPCKyBavKy MaTepujain

386 Hacuncrso
383 Hamnapy Bps c1y»k6eHo /uiie IIpy Bpliere paboTu Ha GesbeHocta
382 Crnipeuysarbe Ha CTy)6eHO /Tulle BO Bpliere CTy>K6eHo nejcTsue
380 Ymorpeba Ha iCIpaBa cO HEBIUCTUHUTA COAPIKITHA
354 IIponesepa Bo cryxba

353 3noymotpeba Ha cry>xGeHa MOI0X6a ¥ OBIIACTyBaIbe

301 HeykaxxyBarbe [IOMOIL Ha JIALIe OBPEIEHO BO COOOpaKkajHa
Hesrofia
300 Teurku gema mpoTus Ge3begHOCTa Ha TYFeTO ¥ UMOTOT BO
coobpakajor

297 3arposysame Ha 6e3beHoCTa BO CO0OpaKajoT
247 Vismama
261 IlpukpuBarme
242 OpseMarbe MOTOPHO BO3WIIO
239 3arajysame
237 Pa360jHNIITBO
236 Teurka kpaxo6a
235 Kpaxxba

216 OBo3MOXyBarbe Ha YIIOTpe6a Ha HAPKOTUIHI APOTH

215 HeoB/lacTeHO MPOM3BOJCTBO U IyInTame Bo npomer HJI, TIC u
TIpeKycopy

202 Hemrakame nsjpiika

198 Opzemarbe Ha fete

197 Bou6paueH XUBOT CO fieTe

193 IlpuxaxkyBarbe Ha MOpHOrpad)CKM MaTepujas Ha fiete
186 CunyBame

157 IToBpesia Ha aBTOPCKO TPaBO 1 CPOJIHM IpaBa
144 3arposyBame Ha CUTYPHOCTA

143 ManTperuparme Bo BpLIewe Ha cryxbara

141 I'pabuysame

131 Temka TemecHa nospesa

130 Tenecna noBpeza

129 IIpoTHBIIPAaBHO NPEKMHYBakbe Ha GPEMEHOCT ¥ IIPUCH/THA
CTepunnsaIuja
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AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

Bo opHOC Ha BMAOT Ha KPMMMHAIUTETOT 3a KOj 00BUHETNTE OUJIe OATOTBEHM [a HajaT
[IpM3HAHIE, MOXe fla 3a0eexnMe feKa ce paboTi, FeHepaHo, 3a MIMPOKA [IajeTa Ha KPUBIYIHY
mema. OBa Bo cropefba O CTaTUCTMYKNUTE TONMIITHMIN 3a JBVDKEHETO Ha KPYMMHANIOT?, TaK,
HJI IO TeHepMpa 3aK/Iy4OKOT JeKa 0OBUHeTUTe O1Ie IOArOTBEHM fia JafiaT IpM3HAHNEe HadeTHO
3a CUTE€ KPpUBUYIHMN [1€/1a, OJHOCHO TPEHOOT Ha HpI/ISHaHI/[jaTa Tro cinegut TpE€HAO0T Ha KPUBUYIHUTE
flea 3a KOMIUTO Ce€ BOJAT IOCTANKM IIpefi OCHOBHUTE CyAoBU. OJHOCHO, HAjMHOTY JjafieHu
HpI/ISHaHI/Ija VIMa 3a KPpYBUYHUTE fa/ia IPOTUB JXUBOTOT M T€IOTO, UMOTOT M ITPOTNB 66366/1HOCT3
Ha jaBHMOT coobpakaj. Ia 1oToa 3a KpMBMYHUTE [ie/la IPOTUB CIy)XKOeHaTa 1omoK6a 11 IPOTHUB
IIOJIOBMOT MOpan U monoBarta cnoboma. Of BaKBUTE IOAATOLM IIPOM3JIETYBA 3aKMYJOKOT JeKa
[IPM3HAHNMETO Ha BUHATA Ha OOBJMHETIOT BO TEKOT Ha IJIaBHATA PacIpaBa He 3aBIUCH Off BUJOT Ha
KPMBIYHOTO fIe/I0. BaKBMOT 3aK/Iy4OK reHepaHO € IIO3UTUBEH OMIejKI He leTeKTHpa CeleKIyja
Ha IIPU3HAHMETO BO OIHOC Ha BUIOT Ha KPMBUYHOTO JieI0. Bo Taa Hacoka, KaKo IOIIOTHNUTE/NIEH
3aK/IYOK Ce HAMETHYBa Te3aTa fleKa IOArOTBEHOCTa Ha OOBMHETHTE [ IafaT IIPU3HAHME 3aBUCH
o7 GaKTOT BO KOja Mepa IIPeMeTOT ¥ KPMBUYHO IIPABHIOT HACTaH € MCTPaXkKeH Off OpTraHNUTe Ha
IIPOTOHOT, OJTHOCHO BO KOja Mepa e Jo6po ITOAr0TBeHO 0OBMHEHNETO.

Cnegante TpadMKOHNM Ce OFHECYBaaT Ha aHanM3aTa Ha TPOIEAypalHNUTEe IpaBUIa 3a
npraTIMBOCT ¥ 3aKOHUTOCT Ha IIpM3HaHMeTO. Taka, COIIaCHO 3aKOHCKaTa 00BPCKa Off YWICHOT 74
or;, 3KII 3a 3a[J0/DKUTETHO IIPUCYCTBO Ha OPAHUTENIOT BO TEKOT Ha [jaBalbeTo Ha IIPU3HAHUETO Ha
0OBUHETHOT, Off aHAIM3MPAHNTE IOJATOLM JOOUEHM Off HaO/byyBaulTe MOXe [ia 3aK/IydMMe JeKa
OpaHMTENIOT Ha OOBUHETUOT O IIPUCYTEH BO CUTE CITYYal.

amu 6ea mocTaBeHU MpalIaka 3a ia ce IPOBepU NPU3HAHUETO
BO IIpaBel] Ha cUTe of0enekja HA KPUBUYIHOTO IEN0?

4%

mJA
HE

Hemymuo

Bo morie; Ha MOfATOLUTE 3a IpOBepKaTa Ha cUTe obenexja Ha Ka3HEHOTO [IeI0, MOXe Ja
3aK/IYYMMe JieKa CY[MITE, IPY OLleHKaTa Ha Ia/IeHOTO IpU3HaHue, BO ToJieMa MepKa My objacHuiie
Ha 0OBMHETHOT 3a LITO € OOBMHET, OfHOCHO 3a LITO fjaBa npusHaHue. Celax, cé yure e mpucyTHa
[IPaKTMKATa, MaKO CO MUHVMAJIHO [000pyBame BO OJHOC Ha MItHaTaTa rofuHa (87% BO OfHOC Ha
82%), eKa CyumTe CaMo ¥IM IO YUTAaT OOBMHEHIETO Ha OOBMHETIITE, VIV CAMO MM I'0o 00jacHyBaar
[IPOLIECOT Ha YTBpAyBame Ha BUJOT M OAMEPYBAIETO HA BUCHMHATA HA CAHKIMjaTa, COITIACHO
oppen6ute of 3aKOHOT 3a yTBpAyBare Ha BUIOT M OfMEPyBaie Ha BUCHHATA Ha KPMBUYHATA
cankiuja. OTTyKa, ClefyBa 3aKIy4oKOT JieKa Cygumre Ou Tpebamo Jja MOCBETaT IOrOIEMO
BHUMAaHIe KaKO Ha 0OBUHETHOT, TAKa I HA HETOBMOT OPaHUTe/ BO IOIVIE] Ha 6apambeTo 3a TaBatbe Ha
COOgBE€THA HpaBHa IIOMOIII HAa HUBHUTE K/IME€HTU, Hp]/[ O6jaCHyBaH)eTO Ha 6I/ITI/IeTO Ha KPI/IBI/I‘IHOTO
J1e710, JOKa3MTe CO KoM OOBMHMTETIOT I'0 IIOTKPEIYBa TOa OUTIE, KAKO M HAYMHOT Ha CTOPYBAbeTO Ha
KpuBI4IHOTO fieno. CymotT 61 Tpebaso ga 6uze 11enocHo ybeneH aexa 00BIMHETIOT FO CTOPIUTI TOKMY

2 Bupm: CratucTuuky roamirHuk 3a 2015 r., gocrarneH Ha: http://www.stat.gov.mk/OblastOpsto.aspx?id=6



AHanmu3a Ha IOJATOIATE OfF Ha6mynynaﬂure CY[ICKM IIOCTanKy Bo 2016 ropmuaa

HaBefIeHOTO BO OOBMHEHIETO 32 KPMBUYHOTO €70, OFHOCHO, TOKMY J€/IOTO KOELITO OOBMHETUOT
ro IPM3HAJ BO TEKOT Ha I7laBHATa pacrpasa. Ila Taka, Henpudarinba e IpaKTHKaTa CyAOT CaMo fia
ro YyuTa OOBMHEHMETO, WM [IPAKTUKATA HAaBEleHa BO efleH Off IpallalHUIMTe Off Hab/bynyBadnTe
Kajie OOBMHETHOT PEKOI fieKa [IPYM3HABa, HO [eKa JIe/IOTO He OM/I0 CTOPEHO Ha HAYMHOT HaBefleH BO
OOBMHUTEIHNOT aKT. BAKBOTO IIPOTNBEIHLE HA O6BI/IHCTI/IOT VIJII HETOBa KopeKqua Ha 06BI/IHCHI/ICTO
Ip) [aBameTO Ha IIPU3HAHMETO He Ou cMeeno Aa Oupme mpudareHo Of CTpaHa Ha CYHAOT KaKo
ZOOPOBOHO ITpU3HAHME 32 KOHKPETHOTO [I/I0 HABEJEHO BO OOBIHEHIETO U CYROT 61 Tpebaso fa
ro oOue MICTOTO 1 Ja IPOJO/DKM fid ja BOAM [JIaBHATA PaclipaBa Kako BOOIIIITO Aa He 611710 HafieHO
IIPM3HAHNETO, BO CMMC/Ia Ha wieHosuTe 381 1 334 o 3KIL

Jamu 6ea mocTaBeHN NpalIama 3a 1a ce IPOBepN
BOOPOBOITHOCTA HAa IPU3HAHUETO?

5%

mIA
= HE

Jemymuo

VHTepeceH e MOAATOKOT fieka BO 13% of Hab/byAyBaHNMTe POYMINTA Ha KOU OMIO [jafieHO
IpU3HAHME 3a BMHA Off CTPaHa Ha OOBMHETHOT HabbyAyBaunTe 3aberexxane HETOCIEFHOCT BO
Horyiesl Ha Bob6poBomHocTa. Toa 3Haun feka Bo 11 ciyyau OOBMHETHOT He TO Jal IPM3HAHMETO
TOOGPOBOTHO MM MMaJl OIpefie/ieH! pe3epBy, HO CYOT OBMe Pe3epBU He T 3eJI IPeBU U IO
Hp]/[(baT]/UI BAaKBOTO MaHJIMBO IIPVI3HAHNE. W3numrsHo e [a c€ HaIllIOMHE [1€Ka BaKBaTa IIPaKTMKa Ha
cymot Tpeba Jia ce MCKOpPeH!, 0cOOeHO MMajK1 ja IpelBuU/, yIorara Ha Cy[OT BO IIOCTAalKara Ha
IpU3HAHME 32 BYHA WIM BO IIOCTAIKATa 3a CIOTOAyBaibe 3a BUAOT U BUCHHATA Ha KPMBUYHATA
CaHKIIMja, Kafie TOj Ce jaByBa KaKO TapaHT U 3aLITUTHUK Ha IpaBaTa Ha o6BuHeTnOoT. CO BakBara
IPAKTIKA, CAMO Ce CTUMY/IMpa HelPaBIIHATA IIPMMeHa Ha IIPM3HAHMETO 32 BUHA U Ce TOIepupa
TAaKTHMKaTa Ha OB/IACTEHNOT TY>KITe/l Ha IPOHAOlakbe Ha )KPTBEH japel, CO Lje/l CaMo IIpoliecparbe
Ha TIpefMeTNTe HU3 CYACKUTE JABUPUHTY, 0e3 NpUTOa BOJEHe CMETKA HUTY 3a TOa KOj e
BUCTMHCKIOT CTOPUTEIT Ha KPUBIYHOTO JIEJIO, HUTY 3a 3ALITHUTA Ha IPABJaTa.

IIa)m 0ea mocraBeHn nmpaniama 3a Ja c€ IpoBEpU CBECHOCTA
Ha 0OBMHETHOT 3a MOCACAUIINITE O HPI/ISHaHI/IeTO?

9%

mIA
mHE

Henymuo

17



18

AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

Bo mcr mporeHT of crydanrte Hab/pymyBadnTe 3abenmexxane M HEHOCTATOK BO CBeCTa Kaj
00BMHETVOT BO IOIVIE[ HA Ipr3HaHmero. [Ipuroa, ce paboTy 3a [eTEKTMPAHUTE CIIydan Of
CTpaHa Ha HaO/pyAyBaduTe Kajie CYAOT BOOIIITO He IIOCBETII BHUMAHNUE HA IIPOTUBEHETO Ha
OOBMHETVOT IIPY aBalbeTO Ha MPU3HAHNETO, IITO CAMO MOXE Jla TO HAMETHE 3aK/ITy9IOKOT JieKa
BO OBUe C/Ty4an ce paboTy 3a M3HYHEHO Ipu3HaHMe. VIHTepeceH e IOfaTOKOT Off Hab/byAyBadnTe
KOTa CyZ{OT BO efIeH C/Iy4aj JYPY U JUPEKTHO My COBETYBaI Ha OOBMHETHUOT ia TO IPU3Hae [eI0TO,
& €O IjeT J1a He Ce TIOKpeHe 0OBIMHEHE TPOTHB HETOB O/MM30K TI0OBO3PACEeH POINHIHA, HA YVe MIMe
U I71aceno OPOMIOTO BO C/Iyd4aj KOra jaBHMOT OOBMHUTET IO OOBMHMI OOBMHETHOT 32 CTOPEHO
KPUBIYHO JI€/I0 KpakOa Ha eleKTpIUYHa eHepruja 1o wieHot 235-a og K3. Ila taxa, Bo oBme ciiyuan
HaMeCTO Cy}II/H/ITe oa rm 6paHaT I/IHTepeCI/ITe Ha HpaBuaTa n oa 6I/II[aT HerI/ICTpaCHI/I, BCYHIHOCT
umase opopMeH CTaB BO OJHOC Ha BMHATa Ha OOBMHETMOT 0e3 Oryes Ha Herosara ofOpaHa
u 6e3 fja ja MMaaT IPeABNJ IPeCyMIIjaTa Ha HEBMHOCT Ha 06BumHeTHOT. IIprToa, m MOKpaj
eBIIEHTHOTO 671aro OA00pyBarbe BO OFHOC HA MIHATATA TOZHA, CEIIAK, 3arpynkKyBa (PaKToT feKa
C& yIITe IOCTOjaT OIpee/ieHN CIydal Kora CYAOT HaMeCTo ja Ojie macuBeH apOuTep BO TEKOT
Ha OILleHKaTa Ha JOOPOBOIHOCTA ¥ HA CBECTA HA OOBMHETMOT 3a IIPU3HAHUETO, TOj AKTUBHO 'l
3acTalyBa MHTEPECUTe Ha eHA Off CTPAHKITE, a CIPOTUBHO HA MHTEpecuTe Ha IpasaaTa. Bo Taa
HACOKa, Ce HAMETHYBA 3aK/IYIOKOT 32 JOIOTHNUTETEH TPEHVHT Ha CYAMUTE CO Lje/l IPOAKTVUBHA
3aIITITA HA IIPABAATa BO YC/IOBY HA JafleHO IIPV3HAHNE BO TEKOT HA IJIABHATA PACIIPaBa, OAHOCHO
3rojieMyBarbe Ha HUBHATA aKTMBHA Y/IOTa IIPY OLIEHKATa Ha [Ja/leHOTO NpU3HaHIe. YIOora IITO ce
OIVDKY €O yyroraTa Ha CyOT BO MEIIOBUTATA KpUBMYHA IocTanka. OfHOCHO, CO e/ /1a YTBPAM Ayt
O0OBMHETHOT TO [ajl MPU3HAHMETO CIOOOIHO U CO L[eJIOCHA CBECT 3a CUTE HMOC/IENNIIN Off UCTOTO
CYHOT MOXe 1 Tpe6a oa 6]/[}16 AKTUBEH, I1a IIYPI/I n I/IHKBI/ISI/ITOpeH HpI/I OII€HKATa Ha HpI/ISHaHI/IeTO,
Ha TOj HauMH IITO MOXKe AYPU U Ja Iobapa TOIIOJHUTETHY OKa3) W/IM M3jaBU Off OOBIMHETVIOT BO
HACOKa Ha I[e/IOCHO pacBeTIyBambe U 06jaCHyBarbe Ha KPUBUYIHO IIPABHIOT HACTAH CO LieJI [ja Ce
yBepU JieKa HaBUCTIHA OOBIHETIIOT € CTOPUTET Ha [Ie/IOTO IITO IO IIPU3HABa’.,

Jlamm ce n3Bemoa mOKas3y 1O MpU3HaHUE HA BUHA?

mJJa = He
57
%
5
40 30
:
10 1 0 1 0 5 0 1 0 1 0
0 — — I — —
Hema Iokasu xkou  J|omoIHUTETHO MsBop of ITorBppa 3a ITpecyna
TIO;ATOK Ce OJJHECYBaaT Ke ce JOCTaBaT KpUBUYHA Of3eMEHN
Ha OfyIyKara eBUJIEHIIja TpeMeTn
3a CaHKI[ja

ITa Taka, of mofaToLMTe € €BUIEHTHO JleKa CYHOT M3BeAyBa PelaTMBHO MAJIKY JIOKa3M CO
KO O ro MOTKpenusI MIPU3HAHMETO, a [IPecyaTta BO HajrojieMa MepKa ja TeMeIn BP3 MCKa3oT,
OJIHOCHO BpP3 IIPM3HAHIETO Ha BUHATA Of CTpaHa Ha 0O6BuHeTnoT. Hab/myayBaunTe caMo BO fieBeT
off Hab/pyAyBaHNUTe poUNIITa 3abeexxane U3BeAyBambe HA JOKAa3) BO IIPaBel| Ha OfjMepyBabe Ha
BIJIOT U BUCHHATA Ha KPUBNMYHATA CaHKIuja. [IpuToa, yure nonpobdnemaridet e pakToT jeKa BO
MIO/IOBVHA, OJHOCHO BO 5 Off OBME POYMIITA CYJOT KaKo JIOKa3 e[UHCTBEHO ja M3BeJl IIPeTXOHATa

3 Bupu: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016.



AHanu3a Ha HOJATOLUTE Off HAO/bYXyBaHNUTE CYACKU HOCTanKy BO 2016 rogmna

OCYAyBaHOCT Ha 006BMHeTOTO Jnife. [IpuToa HemoTpebHO e ma ce emabopupa mpobreMaTnIHOCTA
Ha [IPeTXOJIHATA OCYAYBAHOCT Kako prima facie gokas. Op efHOCTaBHA IIPUYMHA MITO TIOBPATOT,
OJJHOCHO, IIPETXOfjHaTa OCYAyBaHOCT?, caMo 10 ceOe He e [OBOJIHA OCHOBA 3a yTBPAyBarbe Ha
KPVMMHAQTHMOT HA4MH Ha SKMBOT Ha efHa /JM4YHOCT. IIpeTxopHaTa ocymyBaHOCT Tpeba ma ce
aHa/M3Mpa Off ACIeKT Ha BIJOT Ha KPUBUYHOTO /IO 3a KOe IIPETXO/JHO OOBMHETHOT OUII OCYHIeH,
BPEMETO IIOMVHATO Off IIPETXOJHATA OCYAA O MOMEHTOT Ha JABAWmEeTO HA NPU3HAHNETO U Ce
pasbupa, HAYMHOT Ha XXMBOT HAa OOBMHETNOT BO OBOj Iieprog. Hemrro mro efHOCTaBHO He € MOXKHO
fia ce yTBPAM IIPEKy efjHa efHOCTaBHA MaTeMaTI4Ka Ollepalja 3a CMeTatbe Ha IIPeTXOIHATa OCy/ia
KaKo JieBeT IOeHN’, BO HACOKA Ha JO0OVBabe Ha II0OCTPOTra KasHa.

CornacHO BaKB)Te ITOJATOIM HY>KHO Ce HAMETHYBA 3aK/IyYOKOT eKa € HEOIIXOJHO CYHOT a
MMa aKTVBHA YJIOTa BO TeKOT Ha JOKAa3HOTO POYMIITE, OHOCHO Jja ¥IMa OBJIACTYBambe Ja nobapa
OJI CTPAHKMNTe Jla M3BeJAT JOKa3) BO KOJIMYMHA U KBAJIUTET LITO Ce HEONXOLHN 3a CY[OT [ja MOXe
L[e/IOCHO ia TO pudary MpU3HAHMETO HA BUHATA HAa OOBMHETIOT KAKO IPABIUIHO I IPABUYHO, &
II0TOA I Ja ja OBMePU U COOABETHATa caHKIMja. [TpuunHuTe 32 BAKBOTO M3BEyBamhe Ha JOKa3uTe
He ce JIOLMpaaT CaMo BO y/oraTa Ha CyfIoT, TYKY ce JOJDKAT M Ha OIIpefie/ieH) HEOPEYEHOCTH I BO
camnoTt 3KII. Vimeno, o 3KII e npeasuieHo ieKa CTpaHKUTE I'M IIpeJIaraat foKasuTe, a CygoT 0
106MEeHOTO IPU3HAHNE 32 BUHATA Off CTPaHa Ha 0OBMHETHOT Mpef cebe ro MMa caMo HOMIMCOT Ha
IOKa3MTe LITO OU Ce M3BeJIe BO TEKOT Ha JOKAa3HATA [TOCTAIKA, KAKO MOTKPEIa Ha OOBUHUTETHUOT
akT (wr. 321, ct. 2 on 3KII). Toa sHaum mexa CymoT ofHAIIper He 3Hae U He MOXKe Ia 3Hae Jaju
HEKOj Of HaBeJleHNTe JI0OKa3y MO>Ke [ja OfaT BO NPWIOT Ha NIPM3HAHMETO MIN He U BO KOja MepKa
HEKOj Off OBM€ [IOKa3y MOKe [ja IpMjoHece KOH YTBPAYBameTO Ha BUOT U OIMEPYBambeTO Ha
KpUBMYHATa CaHKIMja. JIOTONIKY ITOBeKe e IPUCYTHA U AMIeMaTa ja/ii HeKoja Off CTpaHKuTe 61
MMaJla MHTepec 32 L[eJIOCHO PacBeTIyBabe Ha TOKA3UTe IIPeKy 0O0eMHITe METOLN Ha JUPEKTHO 1
BKPCTEHO UCIPAIIyBarbe Ha CBELOLITE BO YCIIOBU KOTa OOBMHETHOT Aal IPU3HAHNE HAa BIHATA.

Toxmy 3aToa, HeonxozHa e pedopma Ha 3KII 1 Toa Bo Hacoka Ha MOUpUIIIpatbe Ha OfpenouTe
CO KO Ce ypefyBa IJIaBHaTa paclpaBa, Ha TOj HAYMH WITO OM ce mpudatuio ,OpUrMHEPHOTO
peliieHne IPUCYTHO BO CUCTEMOT Ha KasHeHara npasja Ha CAJl, a Toa e ofp)KyBarbe Ha MOCEOHO
pouMIITE 32 YTBPAYBAMHETO HA BUAOT M 3a OAMEPYBAIbeTO Ha BUCHHATA Ha CaHKuujara. Tokmy
[peKy OBa pouniuTe 61 ce n3berHana AyunreMaTa BO Koja ce Haoraar JOMAIIHNUTE CYOBM, 3apaji
ceramante oppen6u ox 3KII, criopen xou HeMa epUKACHO CPECTBO 32 M3BELyBabe Ha TOKA3M
3a IIOTKpeIla Ha IPU3HAHNMETO U Ha OfIMEPYBAbeTO Ha HAjCOOfBETHATA CAHKIIN]jA, [1d HEOIIXOHO
ce MOTHMpA CaMO BP3 HajefHOCTABHUTE [JOKA3M, OJHOCHO BpP3 eBUJAEHIMjaTa 3a IIPETXOJHATA
OCYAYBAHOCT, KaKO 1 BP3 1 OHAKa CLOPHUTE® OfpefOu off 3aKOHOT 32 OffpefyBabeTo Ha BUOT 1
Ha OIMEpPYBaIbeTO Ha BYUCIHATA HA CAaHKI[/jaTa.

Bo Bpcka co mpallameTo nax, ,/Janu 6panumenom uman 0060HO épeme 0a 20 NOCOBemy6a
obsunemuom?, HaObynyBauuTe MMajze MOXXHOCT [a OLEHaT CaMO BO efHa TpeTMHA Of
Ha0/byAyBaHUTE POYMINTA Ha KOM OOBMHEeTMOT Han mpusHanue. Cropern moparouyute of 31
OZAroBOp, BO 94% op crnydaute HabpymyBaumTe 3abenmexkane feKa OOBMHETHOT MMaj JOBOTHO
BpeMe [ia ce IIOCOBETYBa CO CBOjOT OpaHuUTeN, Jofeka BO 6% yTBpAuIe feKa OOBMHETHOT He ce
IIOCOBETYBaJI M/IM HeMaJl JOBOTHO BpeMe fia Ce IOCOBETYBa CO CBOjOT OpaHUTeI.

4 Bupu: Ipyescka [Ipakynescku A., Perpuaususam u 3atop, [padonen, Ckomje, 2016 1.

5 CormacHo ofipen6uTe Off 3aKOHOT 3 OfjpeflyBatbe Ha BUZJOT I OfIMEPYBatbe Ha BIUCHHATA Ha KazHNTe, CIy)XOeH BeCHMK
6p. 199/2014.

6 Bupgu: Byxaposcka I, Tymanueckn H., Sentencing Guidelines, “TlapajokcoT Ha MaKeZOHCKOTO 3aKOHOJABCTBO,
IIpaBHuK, 6p. 238, Hoemspu, 2015 Ckorje.
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m A
= HE

Cermak, BakBNUTe IIOfATOLM He 61 MOXKele fa OupaT IIPeMHOTY IpoOIeMaTH3VMpaHu, Of
e[[HOCTAaBHa MPUYMHA ILITO, JOKOJKY OOBMHETHOT MMa/l OpaHMUTENI U BO TEKOT Ha HPETXOZHNUTE
Gbasu of KpyMBMYHATA OCTAIIKATA, OYEKYBAHO € JeKa Ipu3HaHueTo 611 OUIo BeKe JOrOBOPEHO 1
eabopUpPaHO CO HETOBUOT OpaHUTEL.

ITpo6nemarnyaHa O6u 61/Ia IPAKTUKATA HOKOMKY Ce PabOTIH 3a CTydan Kora 0OBIHETIOT HeMasl
OpaHuTeNI, a Oy A Jajie IPU3HAHME, [1a AYPY TOTALl aHTKUPan OpaHUTEN WM CYAOT My
orpezenyI GpaHuTeN Mo CIy)X0eHa JOIDKHOCT. Bo 0BMe ciryyan cMeTaMe JieKa € HEOIIXOJHO CY/I0T
J1a ¥IM Jjajie JOBOJIHO BpeMe Ha 0OBMHETIOT 1 Ha GPAHUTENIOT, CO Lie/l GpPaHUTeNOoT fa My It 06jacHU
[OC/IEAUIIMTE Ha CBOjOT KIMEHT Off JaleHOTO IIpU3HAHNE.

JloTONKY mOBeKe, JOKOJIKY OBue 3abermeliky BO 6% Off pOUMINTATa CIIafaaT BO OBaa pU3NYHA
rpyma, TOrall BakBaTa IPAaKTHKA Ha CyHOT Ou Mopana ma 6upe MCKopeHeTa 1 He 6u cMeena fja
Ce TO/IEpUpA OF HUTY €fHA O CTpPaHKUTe, 6e3 oIjief KoMKy mpudaKkamero Ha MIPUSHAHMETO Ha
06BMHETHOT Off CTPaHa Ha CYJOT UM OfiM BO KOPICT, KAKO Ha OOBMHETHOT I HETOBMOT OPaHUTE],
TaKa I Ha jaBHMOT OOBMHUTENL. BakBara mpakTiKa € MPOTUBIIPABHA U CIIPOTUBHA Ha MHTEPECUTe
Ha IpaBfara.

B IIPUTBOP I MEPKMU 3A
OBE3BENYBAIBLE ITPVICYCTBO

Bo 3aKkOHOT 3a KpMBMYHA ITOCTAIKA, COIJIACHO YWIEHOT 144, ce IIpeABUIEHI CIE[HITE MEPKI
3a obesbemyBame IPIUCYCTBO: IIOKaHA, MEPKM Ha IpPEeTIA3NMBOCT, TapaHLja, HpUBeRyBaibe,
JuIIyBame Of c000fa, 3afp)KyBame, KPAaTKOTpaeH IPUTBOP, KYKeH HPUTBOP ¥ HPUTBOP.
I[IpuToa, o OBaa maseTa Ha MEPKIL, HAO/byfyBadnTe O1/Ie IPYUCYTHI CaMO Ha 34 pOUYMIITA HA KOK
o0BMHeTHTe /1L O¥Te BO PUTBOP (Taberna Mogomny), fofeKa IIoJIeCHIUTe MepKy 3a 00e36enyBarme
IIPYCYCTBO Ha OOBMHETOTO /nLje Gute IpUMEHeTH caMo BO 14 crydan.

Ha6pyayBanu pouniira Ha KOu 00BMHETHOT OM/I BO IPUTBOP

B JTA, 611 BO IpUTBOP
mHE
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On nobuennTte mogarony, MOXKe Ha ce 3abemeXxy TeHJEHIMjaTa feKa HeMa IIPemnpoka
yrnorpeba Ha IPUTBOPOT Of CTPaHA Ha CY[OT BO aHAM3MPAHWUTE NPEAMETV AOKYMEHTVPAHN
Off CTpaHa Ha HAO/by[yBadMTe, OJHOCHO TOj Ce ABIVDKM OKOMY 8 IIPOLIEHTH BO HAO/byAyBaHWUTE
npenmery. Cermak, MMajKy I HpPeABUJ TUIIOT HAa KPUBUYHITE fje/a 32 KOU OMjIe CIIPOBEIeHN
HaO/by/yBatba HA POYMIITATA, MOXKE JIa 3aK/TydVIMe fleKa IPUTBOPOT He Ce IPYMEHYBa BO 0CO6EHO
HM30K W/IV 3aHEeMap/IiB IIPOLIEHT BO OAHOC Ha OcTaHaTuTe pounurra. [Tpuroa, sarprmxysa GakToT
HOTVpPAH Off CTpaHa Ha HaO/byAyBaduTe [€Ka CE YIITe OICTOjyBa IIPAKTMKATA Kaj CYHOT fja He
fiafie COOIBETHN 00Pa3/IOKeHNja 3a IIPUUMHIITE 3a OIPefielyBabeTo Ha IPUTBOPOT, HUTY PeaTHO
IieHerbe Ha (AaKTOpUTe M HMBHOTO HOTVPAEhe BO peIIeHMjaTa 3a IPOJO/DKYBalbe Ha MepKara
IIPUTBOP Off CTPaHa Ha CYLOT .

IToxpaj mpmMeHara Ha MepKara NPUTBOP, HabGBymyBauuTe 3abeexane HeKa IIOTECHUTE
MepKH 3a 00e3beayBarbe IPUCYCTBO HA OOBUHETIOT Off CTPaHa Ha CYHOT Ousle IPUMEHETH CaMo
BO 26 ciy4an (Bupu Bo Tabenara MOJOIY).

Ilanu iMa oIpefiesIeHo APYTU MepKi 3a 06e36eyBarbe Ha IIPUCYCTBO?

Opsemarbe
3abpana ga T IaTHa IIpucunuo | Ilpucunmno | IlpucmmHo
TO HaIyIITH BOZ op | VICTIPaBam | JoBefyBaibe | OBEAYBalbe | OBEAYBaIbE Bxynno
JKIBEAIMLITETO b jaByBame | Ha OOBMHET | Ha OLUTETEH | Ha CBEIOK
BO CYJiOT

Ha 1 6 1 6 1 1 26
He 325
Bxymno 1 6 1 6 1 1 351

HabmynysaunTe 3abemnexxae geka oBre MEPKH BO 14 ciryuan 61171e opesiesieH ) Ha 00BIHETOTO
7nIe, BO ABa CIy4dan 6uie OIpefieNleHN 3a APYIHUTe yIeCHUIM BO KPUBIYHATA [OCTAIIKA, OHOCHO
IO efjHaIlI 61/I0 IPUMEHEeTO MPUCUIIHOTO OBEAyBabe Ha OLITETEHNOT U Ha CBEJOKOT, TOfieKa BO
npeocraHatute 10 caydyan ce paboTu 3a HOTHpakbe Ha IPUMEHa Ha HajleCHaTa MepKa — IOKaHa.

ViMajkn rm mpenBuj OBUe MOAATOLM, KAaKO HY>KeH KOMEHTap ce HaMeTHyBa (haKkTOT JieKa
CYHOT BOOIIIITO He T 3eMa MpeABIJ, MepPKITe KOUIITO MOXKe Jia GMaT BUCTMHCKA aTepHATUBA
Ha HajTellIKaTa MepKa — IIPUTBOPOT,  UMja IMTO epUKACHOCT e IPIU3HATa BO IPYTUTE MOPa3BUEHM
CHCTeMI Ha Ka3HeHa Ipasjia.®

Bo oBaa HaCOKa, OCTaHyBa KOHCTaTalH/IjaTa I€Ka OBME IIO/IECHN MEPKU IIpE€TCTaByBaaT cCaMO
HOPMATNBEH JEKOP BO HAIINIOT SKH, KOMIITO BO MICK/TYIUTETHO PETKM C/Ty4ay M1V BOOIIIITO HE C€
IIpMMEHYyBaaT BO IIpaKTHKaTa. 3a JKal, oBaa cy;[6MHaja [enaT MEPKUTE rapaHqua, KYKCH IIpUTBOP
" IIOTOJIEMMOT [€/1 O MEPKUTE Ha ITPETIIA3/INBOCT. Bo oBaa HacCoOKa, Tpe6a oa C€ HAaIlOMHaT U’
APTYMEHTUTE IIOpaay KOJ OBME€ MEPKMU C€ 3aHEMapE€HM, a TOA C€ BO IIPB IUIaH [E€Ka HE€ IIOCTOU
AeKBAaTE€H ME€XaHNM3aM 3a HMIBHA IIPMIMEHA M KOHTPOJIA, HUTY [I€Ka CyIOT pacriosiara co COoOABETHU
aZIaTKy Koy 61 MYy fajie TOBOJ/IHO IIOAATOLM 3a YBEPEHOCT [I€Ka HaBVMICTVHA 11PN HMIBHATA IIPYIMEHA

7 Baksute 3a6e/elKy IOJOITO BpeMe Ce yIaTyBaaT Ha JOMAIIHMUTEe Cy[Auy, M MCTUTe Oea IPeIo3HaeHM U Of CTpaHa
Ha EBpONCKMOT cyj 3a 4OBEKOBM IIpaBa, KaKO Ha IpuMep BO IpefmeToT ‘BacmnkoBcku u OcraHaTuTe HPOTUB
TIMopanemnnara JyrocmoBencka Penry6rmka Makegonuja’™, No. 28169/08, 28 Oxromspu 2010. 3a 0Ba BU/M IIOOMIINPHO 1
Kaj: Byxxaposcka I., AnppeeBcka C., Tymanocku A., IIpumena Ha MepKaTa IPUTBOP CIOpPEJ, 3aKOHOT 3a KPMBUYHATA
nocranka o 2010 roguHa - npasHa ananusa, OBCE, Ckomnje, 2015 1.

8 Bupu: Misoski B., Bail, precaution measures and/or house detention: analysis and recommendations for their more
frequent use, Proceedings of the Post Doc Colloquium in Public Law, Tirana and Skopje, SEELS Network, 2014.
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CYHOT Ke ¥Ma J{OBO/IHO TapaHIUM [ieKa OOBMHETOTO JIMIje Ke Ce jaByBa BO TEKOT HA POYMIITATA
Off ITTaBHATA PACIpaBa I JeKa IpeKy HUBHATa IIPYMeHa HaBYCTHHA Ce MCKITyIeHN MV HaMaJleH!
pU3UIIMTE TOPAAM KOU OBYEe MEPKIL 1 My O1i/e OIpefiesieHy Ha OOBMHETOTO JINILIE.

TokMmy 3aToa, BO OBaa HAacoOKa ce JaBa IpelOpakaTa fa ce pasBUjaT MeXaHM3MM 3a
MHCTUTYLVIOHATHA TIOAApIIKA Ha CY[OT 3a IpJMMeHa Ha IIONIeCHUTE MepKU 3a obe3beqyBarbe
IIPUCYCTBO Ha OOBMHETOTO JIMIIE BO TEKOT HA KPUBIMYHATA II0CTAIKA. BO Taa Hacoka, MeXaHM3MuTe
[IPBEHCTBEHO ' I7IeflaMe [TPEeKY pasBuBatbe Ha KaranyteTyTe Ha IIpobarjckimTe cry)x6u, 0CHOBaHN
COITIACHO 3aKOHOT 3a Ipobaljyja, BOBeLyBare Ha 3aKOHCKY M3MeHI BO 3aKOHOT 3a IIpobariija 3a
MHKOPIIOpYpatbe Ha OBJE MEPKY BO Ha[IEXXHOCTA Ha OBIE CIY>KOU, Kako 1 npumeHa Ha 3KII Bo
HACOKA HA [jaBarbe Ha 0OBPCKATa Ha MPOOALMCKNUTE CIY>KOM fla My I'f TOCTAaBaT OBME ITOATOLN
Ha CYJIOT 110 CTy’>KOeHa HO/DKHOCT 1 fja TeHepupaaT [MPOLIEHK) Ha PU3UKOT Ha OOBMHETOTO JINILIE
BP3 OCHOBa Ha KOU CYyJOT OJ ja TeMeJlel CBOjaTa OJIyKa 3a IpJMeHa Ha HajCOOJBETHATA MepKa
3a 06e3beqyBarme Ha MPUCYCTBO Ha OOBMHeTHOT. KOHe4HO, MpeKy OBMe Ipernopaky, CyAOT Ke
MOXe Jja fjajie BUCTMHCKO, (PaKTUYKY BTeMeNeHO 00pasioKeHIie Ha CBOWTE pelleH1ja CO KOU T
[IpUMeHyBa MePKuUTe 3a 00e36eyBambe IPUCYCTBO.

Bo morsie Ha OIjeHKaTa Ha 3aKOHMUTOCTA Ha IIPOlLeflypara 3a IpYMeHa Ha OBJe MepKI, MOXe
7la 3aKTy4MMe JleKa OCBEH BO €fleH CIy4aj, BO CUTe IPYIU CIyvay UCIOYUTYBaHM ce bapamaTa Ha
3KII 3a mpucycTBO Ha GPAaHUTENIOT IPY OIPENeTyBambeTo Ha IPUTBOPOT Ha OOBIMHETOTO JINIIE.

ITputBOp-6€3 GpanHuTeN

jay
@

|
)
—
—
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o

Jamu e onpenenex
TIPUTBOP?

0 20 40 60 80 100

H Bpoj Ha o6BuHeTH 6e3 6pannTen? 1 M Bpoj Ha 06BuHeTH 6e3 6panuTen? 2

Bpoj Ha o6BuHeTH 6e3 6pannTen? 3

3a mosppaByBambe e aHalIM3MpaHaTa IIPAaKTUKa Off CTpaHa Ha Hab/pynayBaunre (rpadpukoH
IIOfIO/Ty) KOTa CYROT BO LIeJIOCT I VICIIOJTHIJI IIPOLIeCHITE OfPeROM 3a 3aT0/DKUTETHOTO IIPUCYCTBO
Ha OPaHUTETIOT BO YCIOBUTE KOTa IIPUTBOPEHOTO OOBUHETO /IMIle IO JAaJI0 CBOETO IIPM3HAHIME 32
CTOPEHOTO KPMBIYHOTO JIETIO.
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IIpusHaHue KaieHO CO OpPaHUTET-TIPUTBOP
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[Tpobnemarnyna e yBUjeHaTa MPAKTUKATa KOTa CY[OT He MOCTAIWI BO CMMUC/IA HAa 4ICHOT
173 op 3KII, crioper Koj 110 JaleHOTO IIpU3HAHIE IIPUTBOPOT Ce YKUHYBA JOKOIKY OI OIpefeieH
HOpafyi IOCTOCHETO Ha OCHOBAHATA OMACHOCT [eKa OOBMHETHOT Ke I COKpre, (pancudukysa
VIV YHULITY TParnTe Ha KPMBUYHOTO [0 VTN aKO OCOOEHN OKOMHOCTM yKa)KyBaaT fieKa Ke ja
IoIIpeYyBa KPMBUYHATA IIOCTAIIKA CO B/IMjaHMEe BP3 CBEJOLUTE, BEIITAlINTE, COyYECHUIIUTE MIN
npukpusadnte. OFHOCHO, U MOKPaj MamuoT O6poj Ha 3abe/e>KaHN MOBPEN OFHOCHO Off YeTUPK
HOTMPAHU CIy4Yay CY[OT BO [iBa Clyday IocTanuna crpotusHo Ha 3KII, omHOCHO He TO yKMHan
IPUTBOPOT IO [jafleHOTO NpU3HAHNE 3a BMHATA Ha OOBMHETOTO /NIE, CEMaK, IOCTOCHETO Ha
BaKBUTe CTy4ay He 6u Tpebano fja ocTaHe HeaHanusupano. OBa Off €IHOCTABHA IIPUYMHA LITO
TOKOJIKY Ce BOIMMe Of Haue/IoTo fieKa iura novit curia, Torall MoO>Ke Jja 3aK/Iy4uMe JieKa BO OBUe
Clydau HajBepOjaTHO MPUTBOPOT O OINpefesieH IO MOBeKe OCHOBM, IId CYHOT pAalMOHATHO
OYeKyBaJl JleKa JPYTUMTe OCHOBM 3a IPOJIO/DKYBake Ha MepKaTa IPUTBOP OICTOM/IE M IOKpaj
IaJleHOTO IPM3HAHME 32 BMHATA Off CTPaHa Ha IPUTBOPEHOTO JINIIE.

Cerak, JOKOZKY ce Ipuaryt 0BOj apryMeHT, OCTaHyBaMe Ha [IOCTOJHIOT IIpo6yeM, HOTUpPaH
U BO OBOj M3BEIITaj, 3a (paKTMYKaTa BTEMEIEHOCT Ha PelleH1jaTa 3a OIpefenyBatbe Ha IPUTBOP,
HMBHOTO, YeCTOIIATH, HEKPUTUYHO ¥ HEOCHOBAHO OIpefieyBabe [0 OBeKe OCHOBU Off WIEHOT
165 on 3KII, kako 1 HOTMPAHMOT IPO6IEM BO OFHOC Ha 0OpasjoXKeHNMjaTa Ha pelleHyjaTa 3a
olpefeNnyBabe Ha MepKaTa IpUTBOP 6asupanu Bp3 (He)coomaBeTHM (akTH 1 JOKa3u, Koy 6u Oue
u (He)COOfBETHO HOTHMPAHM BO MCTHUTE pelleHja.

Ianu nputBopoT Oellle yKMHAT IO MPU3HaHNe HA BUHA?

mla mHe

Cure mpyrm ocraHaTi 0OpasoXeHMja Ha OBMe HABOAM Ha HabO/pymyBadmre Om ofieie KOH
3aKJIYYOK JieKa CTaHyBa 300p 3a Heralyja Ha FOpeCIIOMEHATOTO PUMCKO IIPABHO Ha4esI0, @ CAMOTO
TOQ V1 KOH HeIIpaByIHA IpuMeHa Ha ogpen6ute of 3KII. JIoTONIKY OBeKe, BO OBUe CTyYan JOKOIKY
€ Ha OBOj HauyMH IOCTAIIEHO Off CTPaHa Ha CYHOT, OpaHMTEeNNTE, [Ia U jABHUOT OOBMHUTE KAKO
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qyBap Ha 3aKOHNUTOCTA HE ou Tpe6an0 fla TO TOonepypaaT BAKBOTO IIOCTAITyBabhe, OMHOCHO VICTOTO
Tpe6a oa ro Harmaraar BO IIOCTAITKaTa I10 >1<a)16a, o[ €ETHOCTAaBHA IIPpMYNMHA IITO BO OBME CIydanl €
3arpO3€HO OCHOBHOTO YOBE€KOBO IIPABO — IIPaBOTO Ha cno6oua.

JlokasHaTa IIOCTalKa KaKO CerMeHT Off IJNIaBHaTa paclipaBa € IpPelBUJEHA BO OICETOT
Ha ynenoBure 382 g0 394 ox 3KII m kako TakBa IIOC/IENOBATEHO Joara M BO 3aKOHOT, HO I BO
CUCTEeMATU3UPAHNOT MpamanHuK Ha KoammumjaTa, mo moykmre 3a npBaTa M MOXKHOCTa Ha
0OBVHETIOT Jia IpM3Hae BHA Ha caMata pacipasa. OBoj iefl off TOCTalKaTa MMa jaCHO IIpeBUEH
penocier BO MOIJIe], Ha M3BEyBalkeTO Ha JoKasuTe. KOHKpeTHO, HajIIpBO ce M3BeyBaaT JOKa3uTe
Ha 0OBJMHEHNMETO Y OHYE KOY Ce BO KOpealjyja co MIMOTHOIIPaBHOTO I06apyBame, a [I0TOA TOKa3NUTe
Ha ofbOpaHaTa 1 eBeHTYa/IHUTe IOKa3) Ha OOBMHEHMeTO Kou Ou ce offHecyBaJle Ha oOVBame Ha
IoKasuTe Ha offbpaHara, BO BUJ| Ha peIliiKa, HO U JJOKa3!UTe Ha ofbpaHaTa KaKo OrOBOp Ha OBa
no6VBame, HACJOBEHN KaKO JYIUIIKA.

3aKOHOT 3a KPMBMYHA IOCTAIKA YTBPAYBa 3 HAUMHY HA VICHUTYBabe - IMPEKTHO, BKPCTEHO
U JOIOTHUTENHO. [JUPEKTHOTO IO BpIIM CTPaHKATa KoOja IO IPEM/IOKMUIA CBEOKOT, OHOCHO
BEIITAKOT V/IM TEXHNYKNOT COBETHMK, BKPCTEHOTO MICHUTYBame IO CHPOBEAyBa CIPOTMBHATA
CTpaHa, 107ieKa MaK JOIIOTHITETHOTO IO BPIIY IOBTOPHO CTPaHaTa Koja IO IIOBMKYBa CBEJOKOT,
ONHOCHO BENITAaKOT, CO TOA INTO IIpallamaTa KoM Ce IOCTaBeHM IIpPM OBa JCHOUTYBame ce
OTpaHNMYyBaaT Ha Ipallamara IOCTAaBeHV BO TEKOT HAa MCINMTYBAameTO Ha CIIPOTMBHATA CTPAHA.
OTKako CTpaHKNTe Ke 3aBPIIAT CO CBOETO MCHNTYBambe, TOTAlll IPETCeaTeNIoT Ha COBETOT (M
HETOBJTE WICHOBJ) MOXKAT Jja IIOCTaByBaaT IIpallamba.

Bo mporecor Ha mokasHaTa IOCTaNKa, CYJOT MMa y/IOra fa TO KOHTPOIMpPA HAaYMHOT U
penocnenoT Ha UCTIUTYBale Ha CBEJOLNTE ¥ BelITallUTe 1 U3BEAYBambeTO Ha JOKAa3UTe, IPY TOa
BOJEjKI CMeTKa 3a epMKACHOCTA U eKOHOMMYHOCTA Ha IIOCTAIIKAaTa, KAaKO ¥ 3a yTBPAYBabe Ha
BrcTuHaTa. CylOT BO OBOj fIe/l Of IIOCTAIKaTa OfIy4yBa U 110 IPUTOBOPUTE HA CTPAHKUTE IIpK
IITO MOXe Ja 3a0paHy OffpefieHo Mpalllakbe VTN OATOBOP Ha IIpalliakbe Koe e BeKe II0CTaBEeHO, aKO
OlLIeHM JieKa € TOA He[JlO3BO/IMBO M/IN MPETIEBAHTHO 3a IIPeAMETOT MM IAK JJOKOJIKY BO IpallarbeTo
Ce CORp)KaHU M IIPAIIA’mEeTO U OArOBOPOT, Ce pasbupa BKPCTEHOTO MCIUTYBake HMPETCTAaByBa
UCKITY4OK Of] OBa.

Ha6pynyBauute Bo coOpaHNUTe MOJATOLM yIATyBaaT HA CTPUKTHO CIIefielbe Ha 3aKOHCKUTE
ofipefiby BO OBOj Jie/, CO €BUAEHTHPAH MUHUMA/eH UCKIYy4oK of 1%, OffHOCHO BO camo 2
IpeaMeTa € eBUJIeHTVMpPaHa HeJOCTeTHOCT BO 3aKOHCKMOT pefj Ha M3BelyBalbe Ha JOKa3NUTe
U TOa CO 0Opas/oKeHNe JeKa ce paboTy 3a eKOHOMUYHOCT Ha IocTamkara. MeryToa, OHa LITO
BO IIepIieNIyjaTa Ha CYAOT € eKOHOMUYHOCT Ha IOCTankara (BO OBMe 2 Crydaja), IpeTCTaByBa
HOBpefia Ha IpaBara Ha 06BMHeTHOT npensupeHn o 3KII.
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[anu pegocnesor Ha U3BeTyBame Ha JOKa3UTe
Oellre cmopess 3aKOHCKIOT pefocien,

mJJA
W HE

Kaxko HoBmHa BoseieHa Bo 3KII KOj MOMEHTa/THO ce IPUMEHYBa e IIPYMeHa Ha CTaBOT 2 Off
YWIeHOT 386 Off MCTHMOT KOj IpeiBUAYBA laBambe Ha 3aK/IeTBa IIpefi CaMOTO CBeloUere Of CTpaHa
Ha CBefOKOT. b o6pHane BHMMaHue Ha (AKTOT fleKa CY[OT U IOKPaj MpefBUeHATa 3aKIeTBa
uMa 06BpCKa [ja TO OIIOMEHe CBEJOKOT 3a HEroBaTa JO/DKHOCT fIa M3Hece IPef CYAOT C& IITO My
e IT03HATO I 3Hae, a Ce OffHeCyBa Ha MPEeAMETOT, IIPM LITO Ke MY YKaKe JieKa JIKHOTO CBefjoUehe
camo 110 cebe e KpuBI4IHO Aeno. Off MOAATOLNTE CO KOY PacIIolaraBMe YBUJOBME [ieKa IIPMMeHaTa
Ha OBaa HOBMHA € BO HEKOj 3aJOBOJIMTEJICH IIPOLIEHT Off CTpaHa Ha CyZoT - 69%, nako 6e3 orieq,
Jla/In MCTaTa € II0JI0XKEHa VIJIM He, OHOj IITO ja JlaBa M3jaBaTa € IPeNBIUIEHO KPUBUYHO Jla OfiroBapa
TOKOJIKY VI3HeCYBa HEBUCTUHY KaKO CBEJIOK, I1a OTTyKa MOXKeOM ce jaByBa U He3aI0/DKUTE/THOCTA
BO HEj3MHATA IPUMEHa.

Mako 3a mpumenara Ha 3KII, a ocobeHO 3a BOBefeHITe HOBUHY BO MCTUOT, BO IIEPUOAOT Ha
vacatio legis, HO 1 10 OTIOYHYBalbe Ha HeropaTa IpuMeHa Oea ofp>kanHy 6pojHI 0OYKH, KaKO Of
cTpaHa Ha Mucujara Ha OBCE Bo Ckormje, Taka 1 off aMepMKaHCKaTa ajBOKaTCKa acolyjalyja
BO copaboTKa co AKafieMujaTa 3a CyAMu U jaBHY OOBMHUTEIN M AJIBOKATCKaTa KOMOPa, Cellak e
YIITe ce IeTeKTHpa MoTpeba Off JOIIOTHNUTETHO YCOBPIIyBalbe Ha CUTe YMHIUTENN BO IIOCTAIIKaTa.
OBa 0co0eHO ce ofHeCyBa Ha IIPMMeHATa Ha MHCTUTYTUTE JUPEKTHO, BKPCTEHO VI JOIIOTHNUTETHO
UCINUTYBame Ha CBEJOIN, a TIPON3JIeTyBa Off HeTOBOMHO COBAlaHNTE TEXHNKM 3a IPMMEHa Ha
MCTUTE Off yYECHULIMTE BO MOCTAIIKATa.

HOI‘OPHI/IOT 3aK/IY4OK I'O 3BJIEKyBaMe Off JIO6I/[6HI/IT€ IIoAaToLy TOKMY BO [€I0T Ha HAYMHUTE
Ha JCIINTYBalbe. Bo IIpalamaTa Kon 6ea cocTaBeHlU U VMIITIEMEHTMPAHNM BO IIpAIIa/THMKOT KOj
Ha67byHyBa‘II/ITe TO KopucTea KaKo ajaTKa 3a IIpeHeCyBambhe€ Ha MCKYCTBaTa U COSHaHI/IjaTa Kon
™ ,[[06]/[]16 BO CyAoOT, BMETHAT C€ CE€T Ha IIpalllaiba KOM C€ OJHECYyBaaT TOKMY Ha HaYMHOT U
TEXHUKNUTE IIPpU NPAKTUKyBabe Ha BUTOBUTE Ha UICIINTYBabE. NwmeHno, IIpaniamaTa ce OgHeCyBaaT
Ha jaCHOCTa, HEABOCMIC/IEHOCTA 1 TOBO/THATA HABI€3€HOCT OTHOCHO ITPOYYE€HOCT Ha IIPEIMETUTE
OJf CTpaHa Ha CTPAaHKITE BO IIOCTAIIKaTa, HO M1 Ha TEXHMYKNTE IIpaBjia KON CyIOT 11 CTPAaHKIUTE BO
IIOCTallKaTa MOpaaTt ia I'l IOYMTYBaaT BO TEKOT Ha IMOCTAIIKaTa.

Bo penoT - manm mpamamaTa KOH CBEJOKOT/BELITOTO JIUIle IIPU JUPEKTHO UCIUTYBame ce
jacHM M mpenMsHM, of 126 pacrpaBy Ha KOM € M3BEJIeHO NMPEKTHO UCIUTYBame, foaraMme JI0
CTIe[HITe TOJaTOIN:

25



AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

140

118

120
100
80
60
40

20 8

I
OA Hemymuo

Opn mpamramara Janu 3a BpeMe Ha AMPEKTHOTO MCIUTYBalbe CTPAHKATa KOja IO MOBMKAjA
CBEJJOKOT OCTaBM BIIEYATOK fleKa 3Hae IITO IIpalryBa u foOPO ro Biajee CIy4ajot, HOjAOBME 1O
CO3HaHMja eKa, V1 KOTa jABHMOT 0OBIMHITEI IO IIOBYKAI CBEJOKOT, I KOra Off0paHaTa ro MOBYKAJIa,
ABETE CTPAaHM OCTaBIUJIE BIIEYATOK [I€KA 3HAAT LUITO HpamyBaaT M TO B/1azreaT mpegMeToT, BUTHO Off
IIOf{0/Ty HaBeeHNTe IPapUKOHNL.

HI/IPCKTHO NCNNUTYBAIbE CIPOBENEHO Off
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IlITo ce omHecyBa /10 IIOCTAIlyBambeTO Ha CyAOT BO IPOLECOT HA M3BefyBame Ha JOKa3l,
MICTHOT € IIPeJBUEHO []a TO KOHTPOIMPA HAYMHOT U PefoCIeNoT Ha MCIUTYBambe Ha CBENOLUTE U
BellITallMTe 11 U3BE[yBamETO Ha JOKa3NTe BOAEjKM CMeTKa 3a e(PMKACHOCTA M eKOHOMMYHOCTA Ha
[IOCTAIIKaTa U 10 moTpeba 3a yTBpAyBatbe Ha BICTUHATA, HO U 3a JOCTOMHCTBOTO HA CTPAHKUTE U
cBefioluTe BO ocTankara. CyIoT pu [OCTAITyBambeTO MOXKe U [Ia 3a0paHI OffpeieHO Ipalliatbe W
OZICOBOP Ha OHa KOe e BeKe II0CTaBeHO, aKO OLIeHM JieKa MICTOTO € HeJOIIyCT/INBO WM MPe/IeBaHTHO,
MOXe Ja ofbue 13BefyBambe Ha HEKOj HOKa3 3a KOj CMeTa JieKa e HermoTpebeH 1 6e3 sHadewme 3a
IIPeMETOT, HO BO HIKOj C/Iy4aj He 611 MOXKeTI, 10 JUPEKTHOTO MICIIUTYBabe, [1a ja yCKPaT! MOKHOCTA
Ha CIIPOTMBHATAa CTPaHA BKPCTEHO Ja TO VMICINMTA CIPOTUBCTABEHMOT CBeOK. MefyToa, Ha OBaa
[OBpe/ia Ha [IOCTAIKaTa HaujoBMe Bo 2% Off mofaroruTe Kou Hea mpenmet Ha 06paboTka.

Kora CTaHyBa 360p 3a BKPCTEHO MCHHUTYBaibe€, IOAATOLNTE YyIaTyBaaT Ha ToOa [JeKa
€ HEOIIXOOHO ma ce€ pa6OTI/I Ha I'[O,E[O6PYBaH)a Kaj CUTE CTpaHKM BO IIOCTAaIIKaTa. Vmeno,
BKPCTEHOTO MCIINUTYBaibe € MIPEABUIEHO a 61/[,[[6 OTpaHMY€HO U [1a C€ OfHECYBAa €INHCTBEHO Ha
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Hpallama Koy IPeTXOJHO 61le MOCTaBeH! BO TEKOT Ha MICIUTYBAbETO Ha CBEJOKOT Off CTPaHa
Ha CTpaHKaTa Koja ro npepnoxmna. On osa npasuno npeasujeno so 3KII, npu coposefennor
MOHUTOPMHT € Hai/leHo Ha oTcTanka of 18%. IloTouyno, npu cnposefenn 88 pacinpasu Ha Kou
€ U3BPIIEHO BKPCTEHO UCIPALIyBarme, BO 72 Off HUB, a Toa € 82%, BKPCTEHOTO UCIUTYBaIbe
6110 orpaHNMYeHO Ha Ipallamara off JUPEKTHOTO, HO BO ocTaHaTuTe 18% TOA He 61O CITydaj.
Bo oppemenn cuTyanum eBUIEHTMPAHM Ceé CIydal BO KOU CyAMMUTE NMPEKTHO pearupase Ha
IIOCTaByBame Ha OfIpeleHO IIpalllaibe Koe He Cllafa BO KOHIENITOT Ha BKPCTEHO MCIpaIlyBambe
MaKo e AMCKYTabMIHO [aly MCTUTE MMAaT IIPaBo Jla He J03BOJIAT IIOCTaByBame Ha OffpefieHO
npamame 6e3 peryrapeH IpUroBOp Off CTpaHKa BO ITOCTankara. Bo gpyru cnyvan, nak, cammre
CIPOTUBHMU CTPAaHKM He MCTAaKHajIe IPUTOBOPY IO NpallambaTa, 1a MCTUTE CTaHajle IpeIMeT Ha
pasjacHyBaibe I OfirOBaparbe.

OHa 1mTo e BIeyarmmBo of npubpaHuTte mogaronn e pakToT MITO MEXaHM3MOT Ha BKPCTEHO
UCIIUTYBame e IoBeKe N0/I3yBaH Off CTpaHa Ha of0paHaTa OTKOJIKY Of CTpaHa Ha 3acTaIlHULVITE
Ha OOBUMHeHMeTO. VIMeHO, BUJHO M Of caMuUTe IpapMKOHN MORONY (BO KOj XOPU3OHTAJIHVUOT
IIpUKa3 Ha JHOTO Of TpayKOHNTe IO IpeTcTaByBa Opoj Ha OOBMHETH JIVIIA BO IIOCTAIIKATa), Of
CTpaHa Ha jaBHOTO OOBMHUTEICTBO BKPCTEHO Ce MCIIMTAHM BKYIIHO 64 /NI, JOfieKa Off CTpaHa Ha
onbpanara 104. Of 0BOj MOJATOK MOXKe fia Ce M3BJIede 3aKITy4OK leka OpaHuTenuTe Ha OOBIHETUTE
ce TofileTepMUHMPAHN [ja TM MCKOPUCTAT CUTE PACIONOXINBYU PECYpPCH KOM MM Ce CTaBeHM Ha
pacronarame, Kako Ou ja CIipoBejie CBOjaTa cTpaTeruja 3a opmOpaHa U OU ja [OKakale cBojaTa
Teopyja Ha CIy4aj BO MHTEpeC Ha OOBUHETHTE.
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Yite efieH IOKasaTesl Jieka CTPaHKWUTe Ha IIOCTaIKara TpeOa fia paboTar Ha IOf00pyBarbe
Ha IIpMMeHaTa Ha MeXaHM3MOT - BKPCTEHOTO MCIIUTYBaibe, € (GakToT WITO Aypu Bo 31% of
UCINUTYBamwbaTa He Ce yIOTpeOyBaHM 3aTBOPEH Mpalllaha IPY IPOLeCOT Ha BKPCTEHO MCIIUTYBAbeE.
EBupenTpanu ce, UCTO TaKa, M NPEKMHU NPU BKPCTEHOTO UCIUTYyBaibe, IOTOYHO BO 31% of
UCTINTYBabaTa, BKPCTEHOTO MICHUTYBabe He ce OfIBUBAJIO HellpeyeHo. JlofieKa MaK, 1o nepIeniiuja
Ha Ha0/by/iyBauNTe, BKPCTEHOTO MCIIUTYBabe OMJIO CO IPOLIEHT Ha YCIIeIHOCT off 80%.

IIITo ce omHecyBa [0 ITpMMEHATa Ha IIPUTOBOPUTE KAKO TAKTUYKYM MEXaHU3aM 3a ofdpaHa
Ha COIICTBEHATa CTpaTeruja BO KOHKPETHMOT C/Iy4aj, MOXKEME Ja YBUJUME JeKa BIPOYEM
U OOBMHUTE/ICTBOTO M Off0paHaTa MPAKTUYHO IIOAETHAKBO IO KOPUCTAT MCTUOT. MeryToa,
BO cropenba cO MMHATOTONUIIHUTE CTATUCTUYKM ITIONATOLM Off MSTOTBEHATa aHa/NM3a, Kajie
OOBMHUTENICTBOTO Ce KOPUCTENIO CO IIPUroBOpU Bo 22% Of CIydanute, a ofbpaHara Bo 11%, oBaa
TOfiMHa HaujyBaMe Ha O71ar maj, Ha OBOj IPOLEHT Kaj OOBMHUTEICTBOTO, @ MIOPACT Ha CTPaHa Ha
onbpanara. IIoTOUHO, OOBMHUTETICTBOTO Ce KOPUCTEIO CO MpUTroBOpu Bo 20% Off pacIiipaBuTe, a
ozbpanara Bo 15% IITO BIIpOYeM JOBeAyBa 0 IPUONIDKyBatbe Ha IPYMEHATa Ha 0BOj MEXaHN3aM.
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IIpumeHa Ha MPUTOBOPH BO TEKOT HAa MOCTAMKATA
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O6BunurencrBoro Ha ~ OnbpaHaTa Ha IpalIama
Ipaliama Ha off0paHaTa Ha JO /oureTeHNOT

ITorope HaroMHaBMe JleKa MOXKHOCTA Ha CYZIOT Jja IIOCTaByBa IIpalllaiba CO Iiel Ia Pas3jacHu
Hekou (aKTy U HeJOCTETHOCTH BO MCKa3UTe He € BO IOTIIONHOCT YCKPaTeHa, CO OIVIef| Ha Toa JieKa
BO IIPETXOJHIOT 3aKOH 3a KPMBIYHA TOCTAIIKA OBaa MOXHOCT Oellle eKCKIY3MBUTET CAMO Ha CYOT
OJIHOCHO CyOT Oellle TOj KOj I IOCTABYBa MIPAIIAbaTa, @ CTPAHKNUTE HAa KPAjoT O UCIUTYBambaTa
[I0CTaBYBaa IIpalllaia O LT fja Ce YTBPAY HeKoj mporyuTeH ¢akt. CygoT cera MMa MOXHOCT fja
[I0CTaByBa IIpalllaikbka 110 CIIPOBeNEHITe VICIUTYBaba Off efHATa I [pyraTa CTpaHa Ha IIOCTAIIKAaTa,
HO TOA He CMee fja IIpepacHe BO MOCeOHO UCIIUTYBAbeE.

ITpuMeHara Ha OBaa MOXKHOCT MOXKeMe Jia ja aHajamaupame Of TPadMKOHOT IOfONMY KOj
ymaTyBa Ha Toa JieKa CyZIoT BO TojleMa Mepa T'o KOPUCTH OBOj JO3BOJIEH MeXaHM3aM fla [IOCTaByBa
IIpallama, ¥ Toa BO 48 ciIefileHN paclpaBy WM IPOLEHTyalTHo BO 42% off cliefleHuTe paclpaBiL.

Jlanu cyoT ro KOpUCTU CBOETO MPaBO
[a MOCTaByBa NMpallaba Ha CBEJOKOT/BEITOTO JINIe
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Bo Hexou op TpamlaHUIUTE AYpM CTOM U JieKa CyAMUTe OBaa CBOja MOXKHOCT ja
TpaHcdopMIpae BO coceMa I0CeOHO NCIINTYBalbe Ha CBefoLuTe/Bemrranure. OYnIIesHo e feKa
OBJe CTapM HaBYMKY KOU Bjie4aT KOPEHU Off IPeTXOJHMOT CUCTeM Ce YIITe HaolaaT MpuMeHa MaKo
CMUCTEMOT Ha IIOCTAINKATA € AMjaMeTPayTHO IPOMEHET.

Bo nornep Ha 41.388 CT.2, MOTOYHO MCKITYYIOKOT Off HETIOCPEJHOTO U3BENyBatbe Ha JOKA3NUTe, BO
KOj € TPEeABUJIEHO IeKa MICKa3NTe Ha CBEMOLMTE NaleHV BO TEKOT Ha ICTPayKHATa IIOCTAIIKA U M3jaBUTe
cobpaHy BO paMKITe HA flejCTBUjaTa Ha OAOpaHaTa BO TEKOT HA MCTPAXKHATA IIOCTAIIKA MOXKe Jia Ce
KOpI/ICTaT I'Ip]/I BKpCTeHOTO I/ICHI/ITyBaI-be nnn l'IpI/I HO6I/IBaH)e Ha MI3HECEHM HaBOOU VJIN OJZ[I‘OBOP Ha
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no6OuBame, 3apaji OlieHa Ha BepOJIOCTOjHOCTA Ha VICKa3)Te JafleH! Ha IJIaBHATa paclpasa, MOXeMe
Ia yTBpAYMe JieKa BO rojieMa Mepa He ce IIPUCTAIIIO KOH IIPUMeHa Ha 0BOj MCKIY4OK. MeryToa, BO
OZpelieH MPOLeHT, OHOCHO BO 18% of cly4yanTe Kora e [I0j/ieHO [0 IpUMeHa Ha MICK/ITy4OKOT, TOa
€ HaIpaBeHO IIOpajii HEKOH3UCTEHTHY JICKa3) OJHOCHO IOpajiy OTCeTyBabe Ha BeKe JaJleHNOT
JICKa3 Ha CBEJOKOT CO IIe/l [ja Ce M3BPIINM Herosa JVCKPeNMTAlMja, a OB BO C/Iy4aj KOTa MCKa3oT
IaJieH IIpY JUPEKTHOTO MCINTYBare OTCTAIlyBasl Of IPETXOfHO HAJIeHNOT McKa3. VIcTo Taka, BO
[IOMaJI IIPOLIEHT Of PACIIPABUTE, T.€. BO 8% Off C/IeieHITe PACIIPABI, jABHVMOT OOBIHITEI IIPE/IOKIT
Ia Ce YMTa MCKA30T Ha CBEMOKOT OJTHOCHO OOBMHETMOT JIa[IeH BO MPETXONHA IIOCTAIKA.

KOPI/ICTCHI/I I/ISjaBI/I/ MCKa3n JageHm! Unrame Ha 1ICKa3 Ha OOBUHETHOT
BO IIPpETXOAHA MOCTAIIKa JaJ€H BO NIPETXOJHA IIOCTAIIKA

JIA, 3a HEKOH3UCTEHTHI I 7
MCKa3n
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Kora cranysa 360p 3a mcnmryBame Ha OOBMHETHOT BO TEKOT Ha IIOCTANKATa, OUMTHO e
Ia ce HaBefle AeKa cormacHo Wi.391 cr.l mcTmor ce mcnmryBa mo mpepror Ha opbpanara. Co
BMeTHYBame Ha 0Baa ofpenda BO 3aKOHOT L[e/IOCHO Ce HAIYIITA IIPUHIUIIOT HA NCIUTYBabe Ha
OOBMHETIOT 110 ABTOMATM3aM BO IIOCTAIIKATa M TOA Iopajyu morpebara Ha OOBUHUTEICTBOTO
3a JOKaXyBame Ha oOBmHeHuero. Co MCTamyBame O OBOj CUCTeM Ha WCINUTYBakbe, My Ce
OBO3MOXKyBa Ha OOBMHETHOT fja He Ouje COCTyIIaH BO IOCTANKaTa OJHOCHO TOA Ceé OCTaBa
Ha [UCHO3uIMja Ha ofbpaHaTa, a He KaKO IMPETXOFHO Aa MOpa [ja Ce KOPUCTHU CO MPABOTO Ha
MoOJT4ebe, Kora CMeTa fieKa He Tpeba fia faBa IMCKas, [Ia CO TOa Jja ce HaMeTHe efHa ITOMHAKBA
CJIMKa 32 HEeTO, Haj4ecTo IeKa e BUHOBEH I Jla Ce HOCaT 3a HEero U 3a HETOBMTE [IejCTBUja IpepaHy
3aK/Iy40IM Off CTpaHa Ha CyHOT.

JloKonKy of cTpaHa Ha ofOpaHaTa e AafieH IIPEIor 3a UCINTYBakbe Ha OOBUHETHOT, UCTHOT
BO TEKOT Ha paclpaBaTa ce MCIMTYBa COIVIACHO IIpaBMIaTa KOM ce IPMMEHYBaaT M BaXkaT 3a
I/ICHI/ITYBaH)e Ha CBE€OOLIM OOJHOCHO BEULITAllM BO IIOIJIEN HA BUOOBUTE Ha ]/ICHI/ITyBaI'be, CO TOa
IITO OOBMHETMOT He MOXe Jja Of0Me Ja OfroBapa Ha Ipalllaiba MOCTABEHM CIIOpe] KOHIEIITOT Ha
BKpCTeHOTO I/ICHI/ITyBaH)e.

Op npubpaHuTte MOKAaTOLM Of OBaa rofgyHa FOOMBME CTAaTUCTHMKA [eKa OOBMHETHOT BO
HOCTaIKaTa 6M1 coCTymIaH Bo 65% Off C/lefieHITe paclpaBy, LITO yIIaTyBa Ha HOPAcT BO OFHOC Ha
IIOJATOLITE Off IPETXONHMUTE TOAVHY KOU Be/IaT JieKa Toj mpoueHT Bo 2015 e 53%, mopexa mak Bo
2014 e 50%.
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B I[TIPABMIYHO CY[IEIHE - egHakBOCT Ha OPY>KjeTo

Bo norey Ha oljeHKaTa Ha eIHAKBOCTA HA OPYXKjeTO Ha CTPAHKITE, MOXKe JIa Ce 3aK/Ty4M JeKa
Hab/byflyBaunTe Io 3ap>KyBaaT CTaBOT OF MMHaTuTe rogyau. OZHOCHO, BO OfHOC Ha IIpallambara
Jamu CTpaHKUTe O1jIe NOfefHAKBO TPETUPAHY Off CTPaHa Ha CYHOT U fanu ofbpaHaTa I MMania
VICTUTE MOXKHOCTY KaKO )M OOBMHUTEJICTBOTO BO IIpefjlarameTo Ha JOKasy, HaOpygyBaduTe
OATOBOPUJIE IIOTBPAHO €O BUCOKM 99 %. OXHOCHO, Off JaJleHNTe OATOBOPU CaMO BO TP, OJHOCHO
BO JIBa CJIy4ay HEraTMBHO OfITOBOPIIIE Ha OBME IIpalllarba, BUTHO Off TPApUKOHOT IIOJOTY.

Janu og6panara m 06BMHUTENTOT 6ea eIHAKBO TPETUPAHM Off CTPAHA HA CYAOT

m A
= HE

Bo Taa Hacoka, MOXKe la ce KOHCTaTuPa JieKa BO TEKOT Ha I7laBHaTa PaclpaBa Kora ¥ HajMHOT'y
foara o M3pas MOXKHOCTA 3a CIIPOTHUBCTAaBYBalbe Ha Opy>KjaTa IIpefi Cy/IOT, Cy/IOT BO TO/ieMa MepKa
MOfIeIHAKBO ' TPETUpPa CTPAHKUTE, OJHOCHO MM [aBa IIOfe/lHAKBA MOXKHOCT Jla IIpejijiaraat
nokasu. IIpuToa, KOHCTATMpaHUTe 3a0e/elKy’ BO HACOKA HAa OPAHMYYBAKETO Ha MPABOTO Ha
€IHAKBOCT Ha Opy>KjaTa BEPOjaTHO Ce JIO/KYM Ha Hee[[HAKBUTE MOXKHOCTY Ha CTPAHKUTE, Ipef ce
BO TEKOT Ha IPETXO/{HATA IIOCTAIIKA, KOTa U Ce IPUOMPAAT JOKA3NTE, IIa AHAJIOTHO Ha TOA, JJOKOJIKY
CTpaHKHUTe He ce BO MOKHOCT OIIpefle/ieHN IOKasM Jja T Ipubepar BO TeKOT Ha UCTparaTa, Hema
HIL 1a MOYKAT MCTUTE [ja T TIPEAJIOXKaT fAa O1aaT usBefieHN BO TeKOT Ha I7laBHATa paciipasa. Ha 1oj
HAuMH, BCYIIHOCT, TPOO/IeMUTe BO IOIJIE] Ha eIHAKBOCTA Ha OPYXKjeTO Ha CTPAHKUTE KAKO JIe/l Off
HA4e/I0TO Ha IIPABUYHO CyJlekbe, MOXKHO € []a Cé 3aMaCKMPaHM JOKONIKY MCTUTE Ce aHA/TU3MPAHN
€IMHCTBEHO NPEKY HMBHATA OLIEHKA 32 Y/IOraTa Ha CyJOT BO TEKOT Ha I7IaBHAaTa pacIpasa.

9 Bupgm: Kamajumes I., JlenkoBcka M., AHanm3a Ha HOJATOLMTE Of HaO/By[yBaHMTE CYACKM moctamku Bo 2015 .,
Koanuumnja ,,Cure 3a mpaBndHo cyzeme’, Cxomje, 2015 r., cTp. 52.
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)la)II/I on6paHaTa M MMalie MCTUTEC MOKHOCTHI KAaKO 1
OOBUHUTEICTBOTO BO npemiaramwe noxasn?

mIA
" HE

IIpaBo/Havenno Ha jaBHO cyaeme

Bo morney Ha jaBHOCTa, KaKO €[HO OJf OCHOBHMTE Haue/la Ha CYICKUTE IOCTAIKH, MOXe Ja
KOHCTaTpaMme JieKa Hab/byayBaunTe He 3abeexxane IOrojeMU HefOCIEHOCTY IPY IpYMeHaTa
Ha openouTe o 3KII. ITa Taka, Hab/pymyBaunTe KOHCTATUPAaIe IeKa U BO CIyYanTe KOra jaBHOCTA
6u1a CKITy4eHa, Toa 61710 CTOpeHo cormacHo oppenoute of 3KIL.

Ona mTo e MHTEePeCHO BO IOIJE Ha 3alITMUTAaTa Ha IIPABOTO HA jaBHOCT HA CyfemaTa e
OYMIJIETHOTO CTarHMpame Kaj jaBHOTO 06jaByBarbe Ha BPeMeTO ¥ Ha IPEeIMeTHTe IITO Ce BOJAT
BO cypoBute. Bo mornes Ha oBa Ipallalbe MMaMe KOHCTAaHTHO BJIOIIYBambe, IIa TaKa BO OJHOC
Ha MMHATara TOfIMHA, KOra IIpef CyJHMUIaTa He OMI0 00jaBeHO BpEMeTO I MECTOTO Ha CyJermara
camo BO 12 % op Hab/pymyBaHMTe ITpeaMeTu'’, oBaa rofMHa Toa ce jaByBa BO ckopo 20% of
aHa/MM3VpaHUTe IpeaMeTy. [IpuunHNTE 32 OBa BIOIIYBamke Ha IPAaBOTO Ha MHPOPMUPAHmETO Ha
jaBHOCTa 3a TOA KOM ITOCTAIIKM KOTa ¥ Kajie Cce OfpXKyBaaT BO CYACKNUTe 3Tpajii MOXe Ja Oupart
JoLMpaHy BO (aKTuTe feKa uMaMe JIOLIO Ofp)KyBame Ha MHGOPMALMOHNUTe Tabu BO CYZOBUTE;
TeKa emHOCTaBHO BO CyICKMOT OYIIeT MMaMe JIOIIO ITaHVPabe Ha TeKOBHOTO OffpyKyBarbe Ha OBJE
CHCTeMM 33 U3BeCTYBame WIN JeKa afiIMVHICTPATBHUTE CITY>KOM BO CYOBNTE He Ce COOIBETHO
3alI03HAEHNM CO 3HAYEIHETO Ha HABPEMEHOTO M3BECTyBarbe 3a POYMINTATAa IUTO C€ BOJAT BO
CYIOBMTE, I1a IIOPAZY TOA I ja 3aHeMapyBaar 0Baa CBoja 0OBpPCKa IIPM TEKOBHOTO OCTBApyBakbe Ha
Cy[CKaTa Ha/l/IeXKHOCT.

Jlanu MeCTOTO M1 BpeMeTo Ha CyAemeTo Oea jaBHO 06jaBeHN
Ha Tab1aTa HaABOP Off CyAHMUIIATA?

HE
19%
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81%

10 M6up, ctp. 54.
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EnHo of eceHIMjaTHUTe Have/Ia BO PAMKITe Ha IIPABOTO Ha (hep Cy/erbe U IPaBIYHA TOCTAIIKA
HECOMHEHO € ¥ Haue/IoTO 32 HEIPUCTPACHOCT Ha CyZloT. AHa/M3aTa Ha 3aIUTHTATa HA OBA HauesIo
HI3 CYACKNUTe HMOCTANKy Oellre BTeMeleHa BP3 CeT Off HEKOJKY Ipallama KOU Ce OfjHecyBaa Ha
U33eMambeTO Ha CY[JUNUTE, IITO € HECOMHEHO €fleH Off MEXaHM3MUTE BO YC/IOBM Ha IIPENO3HaeHa
IPUCTPACHOCT HAa CYHZOT KOH HEKOja Of cTpaHKuTe. IIpurtoa, of HabpymyBaHUTEe pPOUYMINTA
HaO/byAyBadNUTe He IIOCBELOYIIIE 3a C/IY4aj BO KOj CTpaHKMTe Hobapase nszeMamwe Ha cyfguure. Of
OBHe HOJATOLM MOXe [ja 3aKIy4dlMe fleKa CYOT COOABETHO I IIPUMEHYBaI U JOOPO BHUMAaBas
Ha oppenb6ute mpexy Kou Bo 3KII e mpegBuaeHo 3af0/DKUTETHOTO M33eMakbe Ha CYANUTE, KaKO
U JeKa COOJBETHO ja BOAE/ IIOCTAIKATa 6e3 MpUToa ja OCTaBU OCHOBIU 32 COMHEBAaIb€ BO CBOjaTa
HEIPUCTPACHOCT, KAKO OCHOB 3a (paKy/ITaTUBHO M33eMarbe Ha CYJUNTE.

VHTepeceH e MONATOKOT CIIOpef; Koj Hab/byyBadlTe HA CEAyM POUMINTA 3abemexarne fieka
CYyAMUTE NMaaT BeKe 0pOpMeHO MUCIIEHbE BO IIOITIe] Ha IpeaMeToT. OcoOeHO 3HaYaeH e IOAaTOKOT
IeKa BO MOC/IEHITE TPY TOAMHY 0Baa 6pojKa KOHCTAaHTHO PacTe, OFHOCHO Off CaMO TPU CTydan
Ipeq ABe TOOMHMY, floafaMe [0 IIeT MUHATaTa TOf[MHA, I KOHEYHO [0 CenyM oBaa ropguua. [Tpurtoa
MHTEpPEeCHO e Jla ce HAallOMHe JleKa OBMe IIpefMeTV HajuecTo ce OJHeCyBaaT Ha CIydaluTe Kora
06BMHeTHTe MMaJjle [afieHO IIPU3HaHMe 3a BIHATA, HO U MOKpPaj MaluoT 6poj Ha eBUECHTUPAHN
BaKBIU CIy4al, OMHOCHO CaMoO CeflyM POYMINTa Of BKYIIHO HabbyayBaHu 450, BakBaTa IpaKTHKa
IaBa OIpefie/ieHa OCHOBA 3a 3aTPYDKEHOCT, O1M/IejKu Kaj OBHUe CITyday HaMecTO aKTVMBHA OIleHKa Ha
IPU3HAHMETO Off CTPaHa Ha CYHOT MMaMe CUTYaluja Kajie CyIoT eTHOCTaBHO KaKo efIBaj fla IO 4eKa
IPU3HAHMETO 32 /ja CU IO IIOTBPAY CBOjOT CTaB BO OfHOC Ha 0OBMHETHOT. JJOTONIKY ITOBeKe, BO OBUe
cmydau O6u Tpebaso #a ce MpeolleHM M ylIoraTa Ha GpPaHUTENOT Ha OOBMHETOTO JIMIIe, OfHOCHO,
Tamu M KaKo TO COBETYBaJI CBOjOT K/IMEHT BO IOI/Ie], Ha Ipu3HaHueTo. IIpeky BakBara yjora Ha
CYIOT ce JIOBeflyBa BO IIpalllambe Ie/IOKYIIHMOT TapaHTeH J 3alITUTeH MeXaHM3aM BO JIMIETO Ha
cynot. Kako eBeHTyaseH 13/Ie3 Off 0Baa cocTojba, BepojaTHO O IIOCTY)XM/Ia eBeHTyaTHaTa UHA
pedopma Ha ofpen6ute off 3KII xazme 611 ce BOBEIO IIOCEOHOTO POUNIIITE 32 OL[eHKA 11 OIMEPyBabe
Ha KpUBJMYHATA CAaHKIMja, IIa CO TOA ¥ BO OBME CIydYam Ipef CyAoT O6u Tpebamo ja ce M3Bemar
TOTIOMHNUTETHI JOKa3) cO Kou OJ1 ce MOTBPAM/IA BYUHATA HA 0OBMHETIOT KOHCTATHPAaHA Off CTPaHa
Ha CY[JOT TIpeKy NPU3HAHIETO Ha OOBUHETHOT.

Ox moparonuTe MOXe fja 3aK/ITydmMMe JieKa CYJOT Oul IpUCTpaceH BO IET CIydan JiofieKa
BO 7IBa C/Iy4ay O 3allIallyBaa 0OBMHETOTO jmie. [IpuToa, 3amanryBameTo BO OBHUE CIIyYal,
ob6jacHeTO Off HallIMTe HAO/bYAyBauN, OVIIO IeTeKTUPAHO Ha TOj HAYMH IITO CYAOT ro paBopuaupan
IPY3HAHMETO Ha OOBMHETOTO JIMIle HA TOj HAYMH IITO IpU 0OjaCHYBameTO Ha OofpenduTe Off
3aKOHOT 3a YTBPAyBambeTO Ha BUIOT M OfMEPYBambeTO Ha BYCMHATA Ha KPUMBMYHATA CAHKIIN]a,
KOPUCTeN 300pOBY MpeKy KO TO CTUMYIMPaT HPU3HAHMETO ¥ TO anocTpodupan (GakToT HeKa
IpeKy MpU3HaHMEeTO OOBMHETHOT OU TOOW MO/MeCHa CaHKIVja, BO CIOpenba co CIpoBefieHaTa
IJIaBHA pacIpaBa, Kora 611 JoOI OBYCOKA CaHKIIMja.

Bo oBue cnyuanu cMeraMe Jeka MOXKeOy MOXKe U fia ce paboTu u 3a HecpekHa opMynanuja
Ha 300pOBUTE Of CTpaHa Ha CYHOT, C& CO Lie/l, ;YU M Ha HeKOj HauuH Jja My u3je3e BO IIpecpeT
Ha OOBMHETHOT, IIpU 06jacHyBambeTO Ha NOCTeNULNTe O HafeHoTo npusHaHye. Cenak, cMeTaMe
IeKa BaKkBaTa [TOCTAIKa Ha CYJOT OU Tpebasio fa ce MMHUMM3NPA U eMUMIHMPA IIPEKY COOBETEH
TPEHVHT Ha CYAMIUTE, CO Liesl Jla ce M30erHe MpaKTyUKaTa Ha CYLOT KOra CaMOTO HaBeCTyBame Ha
HOC/IeUIMTe Of IPM3HAHNeTO Ha BMHATA Ha OOBMHETMOT OV MO>Kesle ha OMAaT MPOTOIKYBaHU
Off CTpaHa Ha OOBMHETMOT WJIM YYeCHMILMTe BO IIOCTAIKaTa Kako HEKaKBO (aBopuaMparmbe Ha
IpU3HAHMETO Off CTpaHa Ha CygoT. Ha Toj HaumH mpusHaHMeTO OM Ce Hajo efVHCTBEHO KaKo
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pesynrar Ha crobogHaTa BOIja Ha OOBIHETOTO JINLie ¥ UCTOTO He 61 6110 o6peMeHeTo co 6110
KaKBI I/[HI/[IH/IjaTI/IBI/I N CYHTI/[TIHI/[ IIpUTUCOLN OFf CTPaHa Ha Cy}IOT.

Bo Hacoka Ha JZOIOTHNMTENHMOT TPEHVHT Ha CYLUUTE, HECOMHEHO Tpeba fja ce HaIacu 1
TPEHUHTOT Ha CYAMMTE 3a HAYMHOT Ha KOMYHMKAlujata moMely Cy[oT M CTpaHKUTE, 0COOEHO
MMajKu ro mpeaBuy GpakToT JieKa TOKMY BaKBaTa HECOOABETHA eX-parte KOMyHMKAI/ja MOXe BO
rojzeMa MepKa Jia TO 3aTpO3J BIIEYaTOKOT 3a (He)IIPUCTPACHOCTA HA CYAOT Kaj OOBMHETHOT M/ Kaj
reHepajHara jaBHOCT. OBOj BIEYaTOK Ce TeMen Ha (aKTOT fjeKa Hab/pyayBaunte ja 3abenexare
OBaa MpaKTUKa BO 12 pouminTa, IITO 3HAYM 3HAYNMTETHO 3rO/IEMyBarbe BO OJHOC Ha MIMHATATa
TOAVHA KOTa 0Baa KOMYHUKaIyja 61Ia eBUAeHTIPaHa BO CaMo 5 CTydail.

Janu umMano HecoogBeTHA ex-parte KOMyHMKanuja

JA
4%

[TpuunHuTe 32 HOTpebaTa Of JOIOTHUTEIEH TPEHUHT 3a CYAUNUTe IIPOUSJIeTyBaaT of (GakToT
IeKa BO YC/IOBM Ha HECOOABETHA eX-parte KOMyHUKAIMja CYIOT PUSUKYBa fa 6usie npudareH Kako
6/1M30K 10 HEKOja Off CTPAHKUTe, CO IITO Kaj TeHepaHaTa jJaBHOCT Ce ry61 BIEYaTOKOT Ha HeroBara
HenpucTpacHocT. [ToHekora Aypu u GpaHUTeNNTe Ce TPYAAT U/WIK ja 3/0ymoTpebyBaaT oBaa
HeCOOJIBeTHa KOMYHUKaIJja cO CYHOT, CO Lie/l Ja Ce IpeTcTaBar cebe CH Ipef; CBOUTE KIVEHTH
IeKa MMaaT O/IM30K OffHOC/KOHTAKT CO CYAMUTE, 3a HA TOj HAYMH A CM TM OIIPaB/aaT He CEKOTalll
peayHuTe BeTyBamba JafeH) Ha CBOUTe K/IMEeHTH 3a MCXOHOT Off KpMBIYHATA IIOCTAIIKa.

IIpecymnuyja Ha HEBMHOCT

TecHO MOBP3aHO CO IPUCTPACHOCTA U [IOTOpe aHAIM3MPAHNUTE TIPAIIatba € U IPAIIAbeTo 32
HpeCyMHLU/IjaTa Ha HEBUMHOCT. rOIU/IHaBa, 3a pas3jMKa o MMHATaTa rojguHa, MMaMe BIIOH.IyBaH)e
Ha cocroj0ara M3paseHa HM3 I[OJATOLMTE 3a Ieplenuujara Ha HabpygyBaunre. OFHOCHO
HaO/byayBadnTe 3a0e/Iexane Kpliehe Ha OBa IPaBO Ha OOBMHETUOT BO OCYM CIydau WIN BO TPK
HPOLIEHTH, IITO € TPV HaT! [OBeKe Off MUHATAaTa TOfMHA KOTa KPIIEHETO Ha 0Ba MpaBo 6110
3abe/IeXXaHo caMO BO efIeH IPOLIEHT Off crydanTe'’.

11 M6up, ctp. 60.
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,[[am/[ MOCTOEIIE HEIITO IITO OU Cyrepmupano gexKa He
€ IOYVMTYBAHO HAY€TTOTO HA npecyMnqua Ha HEBMHOCT

mJla mHe

OBaa KOHCTaTaluja, HOKOJKY Ce IIOBP3e CO IIPETXOfHMTE IOfAaTOLM BO ORHOC Ha
HEIPUCTPACHOCTA HA CYNOT, Kajje HAalNTe HaO/byAyBauyu YTBPAWIE jeKa CYHOT OMI MPUCTPaceH
BO 7 Cay4anm, a JofeKa IaK, BO OCyM CiIyday OMIO HMOBpPeJeHO IIPaBOTO Ha MpeCcyMIIuja Ha
HEBMHOCT Ha OOBMHETOTO JINIle, MOXKE fia OBEJAT [0 3aKIyIOKOT [eKa BO CUTE eBUAEHTUPAHN
CTy9au CyfoT OVI IPUCTpAceH Ha LITeTa Ha 06BuHeTOTO /nije. He e moTpe6HO fa ce KOMeHTHpaar
HOCTeANINTEe Off BaKBMOT 3aKIyd4OK. 3a Taa LleJl CMeTaMe [eKa e HEeONXOJHO fia ce CIIpOBefe
IOIO/MHNTE/IEH TPEHVHT Ha Cy[UNTe BO IOIVIE[ HA HMBHATA yIOra BO TEKOT Ha IIOCTAlKaTa 3a
OLleHKa Ha IIPM3HAHMETO Ha 00BUHeTOTO /nije. Celak, f03a Ha ONTUMI3aM BleBa HIUCKaTa Opojka
Ha eBUJEHTMPAH!U IpeIMeTH, IITO BOAU KOH 3aK/IYYOKOT JIeKa OBaa II0jaBa He € IMPELIMPOKO
3acTalleHa Kaj Cy[unTe I eKa IeCHO 611 MOXKesIa fja ce OCYeTI VM OTCTPAHIL.

ITpaBoTo Ha ofOpaHa Oellle aHATM3MPAHO HIU3 CET Off HEKOJIKY IIpalllaiba KOU Ce OffHeCyBaa Ha
IOyKaTa 3a IpaBaTa Ha OOBMHETUOT, e(pMKACHOCTA HAa OpaHNUTe/INTe BO OCTBAPYBAKETO HA CBOjaTa
Teopuja Ha C/Iy4aj BO TEKOT HA [JIABHATA PACIIpaBa, IIPUCTAIOT HA ofbpaHara IO CUTe AOKAa3N,
COOZIBETHOTO BpeMe 3a IIO[TOTOBKA KAaKO I Ha eBeHTYa/IHITe OrPaHIYyBarba Ha OBa IIPaBO 1/WIN
OTpaHMYyBamkbaTa Ha IPABOTO Ha KOMYHUKAIMja CO CBOjOT OpaHMTE Ha IPUTBOPEHNUTE OOBIHET
nuia. Bo moryen Ha eeKTUBHOCTA O IPABOTO Ha offOpaHa, HamuTe Hab/ByAyBaun 3abenexarne
Ieka BO 19 ciayuan, ogHOCHO 12% of OArOBOpKTE HA OBa IIpalllabbe, OpaHUTeINTe He O1Ie Ha
BUCMHATA HA CBOjaTa 3ajjada BO OFHOC Ha 06e3benyBameTo Ha eUKAaCHA 1 CTPyIHA ofOpaHa
Ha CBOMTe KIMEHTHU. Bo Taa Hacoka, ¥ IOKpaj pe/laTMBHO HUCKMOT IIPOLEHT Off BKYIHMOT
6poj Ha Hab/pymyBaHU IpPeNMETH, Celak, JO/DKHM CMe [a HAallOMHeMe feKa OpaHuTenuTe, a
U alBOKAaTypara Kako CTpy4Ha (pesla e HO/DKHA fla ce TPIDKM 3a 06e36enyBarbe Ha IIOCTOjaHM
006yKM 1 yHaIpeAyBame Ha MPOQeCHOHATHUTe CTAHAAPAN HA CBOUTE WIEHOBM. TOKMY 3aroa,
noTpebHO e [a ce BpIIAT KOHCTAHTHM aHAAM3M 32 ePMKACHOCTA M TMPOdeCHOHaTHOCTa Ha
OpaHuTenuTe', 0C06€HO BO YCIIOBY KOTa € BOBEJEH aKy3aTOPEH CICTEM 0COOEHO eBUIEHTEH BO
TEKOT Ha IVIABHATA PAcIIpaBa, BO KOj Off fejCTBMjaTa Ha ofbpaHarTa BO rojieMa MepKa 3aBUCHU U
KOHEYHIOT JICXOJ, Ha KPMBMYHATA [IOCTAIKa. JJOIIO/THITe/IeH apryMeHT BO IIPUJIOT Ha 0BOj PaKT

12 3HavemeTo Ha ymorara Ha GPAaHMTEZOT BO TEKOT Ha aKy3aTOPHATA KPMBMYHA IIOCTAIKA, a OCOOEHO BO TEKOT HA
II0CTAMKATA 33 CIIOTOyBatbe 61/I0 aoCTpodupaHo MpeKy IoBeKe eMIMPUCKN UCTPAXKYBatba yuITe BO 70-THTe TOAMHM
op Mutatiot Bek Bo CAJ] n Aurnuja — Buy noseke Ha npumep kaj: Albert Alschuler, The Defense Attorney ‘s Role in
Plea Bargaining, 84 Yale Law Journal 1179 (1974); Baldwin J. & McConville M., Negotiated justice: pressures on defen-
dants to plead guilty, London : Martin Robertson, 1977. Vinu 3a nocospemenn ucrpaxysama suan: McConville, Mike,
Plea Bargaining: Ethics and Politics, pp. 562-587, Journal of Law and Society, Vol 25, No. 4, 1998; Yue, Ma, Prosecutorial
Discretion and Plea Bargaining in the USA, Germany, France and Italy: A Comparative Perspective, International Crim-
inal Justice Review, 2002, 12, 22



AHanmu3a Ha IOJATOIATE OfF Haﬁmynynaﬂure CY[ICKM IIOCTanKy Bo 2016 ropmuaa

€ U 3aTrpVDKYBAYKMOT TPEHJ Ha IIOPAcT BO OJHOC HA MUHATaTa TOAVHA, U Toa off 6%" Ha 12% of,
aHaJM3MPAaHNUTE OJTOBOPeHN HpamanHuun. [IpuToa, MucnuMe NpBEHCTBEHO HAa COOJBETHOTO
00/MKyBame Ha Teopyjara Ha CIy4ajoT Ha ofbpaHara, MpeKy IpeiarameTo Ha COOJBETHI
IOKasMy, ¥ KOHEYHO, 10 HMBHATA AaKTUBHA Y/JIOTa BO IIOOMBAMETO HA JOKA3UTe Ha OOBMHEHMETO
IIpeKy BKPCTEHUTEe Ipalllalba M yMeTHOCTa Ha IIOJHeCyBame Ha IPUTOBOPU [0 CYZIOT 3a
HempugaKame Ha MOCTABEHNTE IIpAlIaka Of CTPaHA HAa OOBMHUTEICTBOTO IIPY CBELOUYECHHETO
Ha CBEJIOLINTE.

ITpuroa, Bo ofHOC Ha eMKACHOCTA Ha fafieHaTa ofbpaHa, BO CBOja ofbpaHa, GpaHuTennre
HajuecTo IV HaBeJle apryMeHTHTE [ieKa HeMasle TOBOTHO BpeMe 3a ITOATOTOBKA Ha CBOjaTa ofi0paHa
WIN fieKa Oute COOUeH CO ONpefie/IeHN OrpaHNYyBarba Ha KOHTAKTOT CO CBOMTE KIMEHTH. BakBu
HeJJOC/IEfHOCTY Hab/byyBadnTe 3a0eIexase BO YeTUPY CITYYa.

BpaunTenure TpagUIMoHaNTHO KaKo IIpo6IeMu Bo HOITIe] Ha 06e30eyBambeTo Ha eduKkacHa
U edeKTUBHA OffOpaHa Ha CBONMTE K/IMEHTU IVl HaBe/le OrPAaHNYYBAMmETO Ha IPUCTAIOT [0 CUTe
TOKa3M CO KOU PACIo/Iaraso 0OBMHUTEICTBOTO (BO 6 CTydan), HefOCTaByBambeTO Ha JOKasuTe (BO
3 cmydam) M OCTAHATM 5 APYrM CIyday Kora MM OWJIO IOIIpeYeHO OBa IIPaBO Ha OpaHUTENuTe.
3abeneXxnuBo e AeKa oBaa rOAMHA MMaMe APACTUYHO 3rojleMyBare Ha OBMe IOIUIAKM Off CTPaHa
Ha OpaHMTENNTe 1 TOA Off BA €BUJCHTUPAHM C/Tyday MUHATATa FOAMHA [0 YeTMPUHAeCeT OBaa
TOJIMHA, WJIM CEe{yM IIaTu MmoBeKe™.

Janu og6panara pearnpaiie mopajgu Toa UITO

m He um 611 gajieH npucTan
IO CUTE JOKa3u

™ He um 6ute gocTaBeHn
TIOKasuTe

Hpyro

Toa 3Ha4y fjeka mocakyBaHWUTe ey Ha pepopMaTa Ha KPMBMYHATA IOCTANKA'® IpUMeHeTI
npeky Hocere Ha 3KII Bo 2013 ropiHa, HeMaaT COOfIBETeH OfieK BO IIPAKTUKATA, I1a aHaJIOTHO Ha TOa
6u Tpebaso a ce pa3MICITyBa KOH IIpoMeHa Ha ofpen6ure Ha 3KII Bo Hacoka Ha MHKOpHOpUpambe
Ha TapaHTHU MEXaHU3MM 3a OpaHNUTeNNTe BO HACOKA Ha 3aCH/IyBambeTo Ha 0OBpPCKaTa 3a MpUCTAIl
IO cuTe JOKasy Ha 0OBMHEHNeTO 1o ofbpaHaTa. OBa 61 ce 0BO3MOXXIIO IIPEKY BOBEYBAMETO HA
3abpaHa 3a M3BelyBarbe Ha TOKA3y IITO He M O1mle JoCTaBeH! Ha OpaHNUTeNNTe, a Ce Ha IITeTa Ha
00BMHETHOT U/ IPEKy BOBelyBarme 00BPCKa 3a M3Be[yBambe Ha JOKa3) KON IITO Ce Off KOPUCT 3a
ozbpaHara u Kou offOpaHaTa TBPAM JieKa OOBMHUTEICTBOTO I'M TIOCEAYBa, HO He UM Oule jafieHn
Ha 6panutenure. [Tonaramy, 6u Tpebasno fa ce 3abpaHu IpPaKTUKATa HA OTPAaHMYEH IIPUCTAIl Ha
OpaHNUTeNUTE 1O OIpefe/ieHN JOKa3) Ha TOj HAUMH ILITO He UM Ce JO3BOMyBa HUBHO KOIMpAmbe,

13 U6up, crp. 68.
14 U6up, ctp. 70.

15 Bupm: Kpamar [I., Kam6oscku B., Byxaposcka I., Kamajumes I., Crparernja 3a pedopma Ha KasHEHOTO IPaBo,
MunucrepcTBo 3a mpaspa , Ckomje, 2007 r. focTansa Ha: http://arhiva.vlada.mk/registar/files/strategija_kazneno.pdf
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(mpe)cHuMame ywm npemnuc. OFHOCHO, BO CIy4auTe KOra HOKasUTe caMO MM Ce Ipe3eHTHpaaT
Ha GpaHuTeNNTe BO KaHIlE/IApUjaTa HAa OOBMHNTENCTBOTO, 6e3 mpuToa Aa uM O1jie OBO3MOXKEHO
Ha 6paHI/ITeTH/ITe VICTUTE OOKa3M nOa I'm q)OTOKOIII/IpaaT W NIpenniart, Vi OBaa aKTUBHOCT €
obpeMeHeTa CO HECOOIBETHO BICOKM TPOLIOLY 3a KOIMPathe MM eIeKTPOHCKO YMHOXKYBatbe Ha
IPYT eeKTPOHCKM MeAMYM 3a IIPEHOC Ha IIOaTOL.

Vcro Taka, cMeTaMe JieKa € HEOIIXOZJHO Jia ce MPOMEHAT M IPOIIMPAT 3aKOHCKUTE POKOBMU
Criopes KOM OCOMHMYEHMOT ¥ GPaHUTEZIOT BO TEKOT Ha MCTparara MMaar MpaBo [a JOCTaBaT
OIIpe/eIeH N MCIIPABH, JOKa3M WK fa 6apaat of OOBMHUTENIOT A CIIPOBEJie ONpeie/IeHN MCTPAXKHN
mejcTBuja 1 06e306enu OmpeesieH N JOKa3l, BO CMUCIA Ha CTaBOT 4 o wieHot 302 ox 3KII, xako u
Ia ce mpenBuAM oce6eH POK BO TEKOT HA IJIaBHATA PACIpaBa LITO 61 3HAUETI COO[BETHO BpeMe 32
MIO/ITOTOBKA Ha OibpaHaTa BO OGHOC Ha HOBO [OOMEHITE JOKA3M OFf OOBIUHUTENCTBOTO.

ITo u3BexyBarbeTO HAa CUTE JOKA3M, OHOCHO 110 3aBPIIYBameTO Ha JJOKa3HaTa [I0CTAIKa U
II0 3aBPIIYyBabeTO Ha [IaBHATa pacmpasa, cormacHo 3KII mocmenoBarento fgoaraar ofpendure
KOU ce OJjHeCcyBaaT Ha Ipecypara. HalmoT 3akOH 3a KpMBIMYHA IIOCTAIKa IIpeNIO3HaBa 3 Buja
Ha IIPeCyAu U Toa: Of0OMBATENIHA - CO KOja OOBMHEHMETO Ce 0f0MBa, OCIOOO[UTENHA - CO KOja
06BMHETNOT ce 0c11060yBa Off 0OBMHEHNE 1 OCY[UTEIHA - BO KOja OOBMHETIOT Ce OIIaCyBa 3a
BIUHOBCH.

HabpynyBaunte Ha Koammiujara He eTeKTHpase Of0MBATENHN U OCIOOO[UTENHI IIPECY/N,
HO 3aTOa [IaK BO TEKOT HA ITOCTANKA HAMIEHO € Ha CUTYALMNU Kajle € IOB/IeYeH OOBUHITETHUOT
aKT Off CTpaHa Ha OOBMHITENIOT. Bo 9 of ciefieHnTe mpeamMeTy, OOBUHUTENHIOT KT € [TOBJIEY€EH,
CO TOA IITO TOA € CTOPEHO BO 3 MpeAMEeTH Kajie KAKO OCHOB 32 TOHEHE € CTOPEHO KPUBUYHO €TI0
»TemecHa oBpena“, Bo IBa IpenMeTa ,,lemrka Kpaxda“ i 1o efieH o IpeBUAeHN KPUBUIHN Jea
»Ipucunba®, ,,3arposdyBame Ha CUIypHOCTA®, ,lemkn fema mpotus 6Ge3begHOCTA Ha IyfeTo 1
UMOTOT BO c000OpaKajot u ,,Bpireme Ha jaBeH IIpeB03 O3 MoCeyBatbe MUIeHIa ‘.

IToBneuenn 06BI/IHeHI/[ja criopen B HA KpUBUYHO €10

4

3

3

2

2

1

0

130 139 300 Tewxku gena 284-a
Tenecna TTpucnnba 3arp03yBaI-be TemKa TIPOTUB Bpureme Ha
moBpefa Ha Kpak6a 6esbeHOCTA jaBeH IpeBo3
CUTypHOCTA Ha JIyfeTo u 6e3 mocenyBame
MMOTOT BO JIMIIEHIIa

coobpakajor

Oppenb6ute Ha 3KII npenBupyBaar npecynara a Ouje jaBHO o6jaBeHa BeHALI 10 HEj3SMHOTO
U3PeKyBambe, CO TOA IITO JOKOJIKY CYHOT He € BO MOXKHOCT JMCTaTa Ja ja M3pede UCTUOT JieH 110
3aBplIyBame Ha caMara IIaBHa paclpaBa, fia 'O OJIOKM ¥ 00jaByBameTO Ha IIpecyfara, HO
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HajMHOry 3a 3 gena. O6jaByBarmeTo Ha IIpecyfara e IpefBu/eHo fa Guyje U3BPIIEHO Off CTPaHA Ha
CypoT (mpeTrcepaTesoT Ha COBETOT VLM CyAMjaTa IOEeAMHel]) ¥ Toa BO IIPUCYCTBO Ha CTPAHKITE,
HUBHNTE 3aKOHCKM 3aCTAIlHUIM, TIOTHOMOUIHMIN, GPaHWUTENN, MpU IITO M3peKaTa Ha MCTATa
jaBHO ce 4MTa M HAKPaTKO Ce COOMNIITYBaaT IPUMYMHNTE 33 HEj3MHOTO JOHeCyBame. Bo kpaTkoTo
06pasokeHue, CyfOT AaBa OCBPT KOH KPMBIYHOTO [€7I0 32 KO€ Ce ,TOBAp! 1 Beke e oCyfeH (co
npecypara) OOBMHETHOT, KAKO I HA IPe3eHTUPAHNTE JOKA3ML.

Jlanu cymoT ce OCBpHa Ha
JaBHO o6jaByBame Ha Ipecyaara KPVBMYHOTO JITI0 CO KOe 0OBMHETNOT Ce
TOBapy U Ha MPe3eHTUPAHNTE JOKA3H

HE
26%

41

0 20 40 60

74%

mJJA m HE Henymuo = HE mJJA

Opn ob6paboTeHnTe mopaTony Ha Hab/pyAyBadNTe HAMIOBME Ha IOfATOLM JIeKa IIpecyfara e
jaBHO 06jaBeHa BO 74% Off c/IyuanTe ,HaCIpOTH 26% Kajie 1UCTaTa He e (BUAU BO IPadUKOHOT rope -
JIeBO), HO ¥ Ha IIOJaTOK JleKa Ha pacIipaBUTe Ha KOU e I0jfieHO 1o o6jaBa Ha Ipecy/ara, Bo 41 cy4aj,
OJHOCHO pacIipaBa, CyIOT C€ OCBPHA/ Ha KPMBUYHOTO JIENIO U JJOKA3UTe, Ha 3 pacpaBy JelTyMHO,
ZoieKa Ha 9 pacIIpaBy BOOIILITO He IIOCBETIII BpeMe 1 BHMMaHue Ha Toa (BUAM BO IpadMKOHOT
rope fiecHO). Bo cropen6a co MMHATOTOAVIIHUTE CTATUCTUYKY MOAATOLM Kou Gea cobpaHu 3a
HOTpebKTe Ha CTAa BaKBa aHA/IN3a, MOXKeMe Jia 3abe/exx1iMe TPeH I Ha 3T0/leMyBakbe Ha IPOL[EHTOT
Ha jaBHO HeuspedeHWUTe U HeobjaBeHM mpecynu. KOHKpETHO, COITIACHO MMHATOTOJMIIHITE
HOfaToLN, CYROT BO 88% of ciyuanTe jaBHO ja 06jaBIII IIpecyAaTa, HACIPOTH 12% BO KOM He TO
CTOPUII TOA.

MefyToa, oHa IITO € 3a Hac OGUTHO e geka cormacHo w406 ox 3KII, mo ob6jaByBame Ha
IIpecynaTa, IpeTcefjaTeNoT Ha COBETOT V/IM CY/UjaTa IOoeMHel]| Ke I II0y4Yy CTPAaHKHUTe 3a IPABOTO
Ha >ka716a, KaKo 11 3a IIPaBOTO Ha OfITOBOP Ha Xajba. [JOKOJIKY ITaK e eBeHTya/THO U3pedeHa yCTIOBHA
0Cy/a, CyIOT MMa 0OBpCKa Jja IIpefiylpean Ha 3HAUYeHETO Ha YCIOBHATA OCYfla U YCIIOBUTE Ha KOM
Mopa fia ce IPUAP>KyBa 0OBUHETHOT, Cera BeKe OCY/IeH.
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Hanu Ha 06OBUHETHOT MY ce 06jacHeTH YCIOBHTE 32 >Kanba

0 10 20 30 40 50 60

Kako mTo Moxe ma ce 3abenexxu off IOTOPHMOT TpauKOH, BO 24% of Caydamre, KOU
ofiroBapaaT Ha 15 Hab/byayBaHN pacIpaBl, CYAOT He I'M 00jaCHIII YCTIOBUTE 3a JKamba MaKo MMas
06BpCKa Jla TO CTOpU T0a, 6e3 or/ey fany 0OBUHETIOT 6UII CO CBOj OpaHMTeN HAa caMara pacIpasa
w He. Jlofieka mak Bo 76% off pacIpaBuTe, KOj IIPOLIEHT OATOBapa Ha 48 Hab/bymyBaHM paclpaBy,
CYHOT ITOCTAIIVJI COTTTACHO 3aKOH. b1 HartoMHaJle fieKa 0BOj IIOJaTOK He 611 611 ppanaHTeH TOKONKY
6u ¥Masie IOAATOLN JieKa BO rojleMa Mepa Off CIydamTe Kajie CyHOT He TM 00jacHMI YCIOBUTeE 3a
xasnba, 6¥I IpMUCyTeH OpaHuTeN Ha 0OBMHETUOT, KOj KaKo podecuoHaer; 61 Mo)kes IIOf0LHA Ia
TO II0COBETYBa CBOjOT K/IMEHT 3a IIPOLIECOT Ha JKa/nbeHaTa II0CTAIIKa, MefyToa cO 0BOj ITOJATOK He
pacronaraMe Taka IITO HOIOMHNUTENTHO He 611 TO KOMEHTHUpaJIe.

JloKo/IKy HampaBuMe OCBPT ¥ KOMITApalyja Ha MOZATOLMTE KOU Ce OfJHeCyBaaT Ha OpojoT Ha
mpecysnu (OCYANUTENTHM) HACIPOTH 6POjOT Ha IIPeCyA BO KOU MMa IIPM3HAHNME HA BUHA 61 folTe
JIO CTIEIHNOT 3aK/IYYOK IIPUKAXKAH BO IPAPUKOHOT IIOTONY:

m [Ipecynia Bps OCHOB
Ha MPU3HAHME Ha BMHA

m ITpecyna

VIHCTUTYTOT Ha NpM3HAHME Ha BMHA BO TEKOT Ha IIOCTAIIKNUTE € BMJHO BO TojleMa Mepa
npuMeHyBaH. IlojaronuTe ynarypaaT Ha BMCOK IPOLIGHT Ha IIpM3HAaHME Ha BMHA BO IIOCTAIIKa,
OfIHOCHO 64% of BKYHHMOT OpoOj Ha ClIefjleHV IpeIMEeTH, HACIPOTH pPefOBHUTE (OCYLUTETHN)
mpecynu 3actareHn co 36%. OBa reHepaIHO ce JO/DKM KaKo Ha Imorpebara u 3amoxb6aTa Ha
OpaHUTenUTe Ha OOBMHETNTE Ha IOHUCKM KasHMU, CO OIVIef, Ha TOa IITO IIpY IMpM3HAHME HAa BUHA
IIPOLIEHTYA/IHO Ce HaMajyBa ¥ BUCMHATa Ha Ka3HaTa, TaKa J Ha BeKe CO TONVHM yTBPHEHUTE
CTaBOBM M MeEpLEINM Ha CYZOBUTE BO IOITIE[ HA OOBMHETHTE U HEMMHOBHOCTA 3a HMBHA
eBEHTyaJIHa OCY/Ia, IIa BP3 OCHOBA Ha TOA 1 OOBMHETHUTE Ce CaMO MOBeKe MM IIOMAJIKy OCYIeHHN,
HO CeIlaK OCYJeHN.
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3AK/IIYYOIU N ITPEIIOPAKI:

° OHCTijBaaT [ETEKTVPAaHNTE HpO6TICMI/ITe 3a HEypeaHaTa JOCTaBa, a COITIACHO Ha TOa U
Hel’IOjaByBaH:eTO Ha CTPaHKUTE, BEIITAOUTE M CBEIOLUNTE Ha CYACKITE paclIpaBI.

IIpemopaka: HEOIIXOIHO e fla ce pa3paboTy U MOFOOPY CUCTEMOT Ha IOCTaBa [I0 CBEJOLUTE
U BOBe/[yBaibe Ha e(pUKaceH CICTeM 32 eIeKTPOHCKA JOCTaBa JI0 CTPAHKNUTE U BEIITAI[UTe, KaKO I
aKTMBHO BK/TydyBame Ha MBP Bo 06e36eyBameTo Ha TMYHNTE ITOATOIIN.

e [IpobnemaryyHa e IpaKTUKaTa Ha HECIIPOBEAyBame Ha OOBMHETUTE Y IPUTBOPEHN INLIA
Off Ka3HEHO IMOIIPAaBHUTE YCTAHOBM. IIpMUMHNUTe HajuecTO ce JO/DKAT Ha: MpobIeMu BO
KOOPAMHALIMja CO CUCTEMOT 3a eBUJIeHI[}ja Ha CIIPOBOJ HA IMIA JIMIIEHN Off CT0O0Aa, UK
Ha HeOCTATOK Ha (DMHAHCUY MIY BO3WJIA 32 CIIPOBEyBatbe Ha OBJe JIAIIA.

IIpenopaka: yHampenyBame Ha KOOpAMHAIMjaTa IIOMely OpPraHuTe ¥ IOfOOpyBame Ha
AKMIC CucteMoT, €O LieJl OTCTpaHyBambe Ha OBMe 3abenexxann mpobmemu. PeanHo amonuparme
Ha OYIJeTCKM CpeiCTBa 32 HOPMaTHO (PYHKI[MOHMpakhe Ha CYJOBUTE.

e Bo menoT Ha BOBeHNUTE TOBOPM YTBPJieHa € IMPaKTUKaTa Ha HECOOBETHO KOHIIMIIMPatbe
WM M3HeCyBame Ha COAp)KMHATA Ha JMCTUTE, Ha TOj HAUYMH IITO MCTUTE Ce CBeleHM
Ha 4MTame Ha OOBMHEHNETO, M3HECyBame [OKas3M, alloCTpodupame Ha IPeTXONHATa
OCY[yBaHOCT Ha OOBMHETOTO JNIle, 6e3 mpy Toa Aa 61je 3HEeCEeHa TeopujaTa Ha CITy4ajoT
HUTY IIaK OIpefienyBarbe Ha IIpaBHIITE Ipalllaiba II0 KoM Ke pacipasa.

ITpenopaka: O6e36enyBarbe Ha JOIIOTTHUTETHA 00yKa Ha Cy0jeKTUTe BO KpUBUYHATA IIOCTAIIKa
BO OffHOC Ha [IpaBWIHaTa puMeHa Ha ofpenoute of 3KII xou ce ofHecyBaaT Ha BOBEIHIUTE TOBOPUL.

e [IpusHaHMETO 3a BMHA, MAKO HOB, € COOJJBETHO 3aCTAIleH MHCTUTYT BO HAI[IOHATHUOT
CMCTeM Ha Ka3HeHa IpaBJia M MCTOTO He 3aBUCK Off BUIOT HAa KPMBUYHOTO J€JI0, MAKO
IOYeCTO Ce MPYMeHyBa 3a IOJIeCHUTe KPUBMYHM Jena. Baka mobmeHnTe moparouu ro
TeHepMpaaT 3aKIydOKOT JieKa OBOj MHCTUTYT e IIPEHO3HaeH Of CTpaHa Ha CybjeKkTure
BO KpMBMYHATA IIOCTAaNKa Kako edukacHa amatka 3a 6p3o, edukacHO U edeKTUBHO
3aBplLIyBame Ha KpMBUYHNTE IIOCTAIKI.

e Ilpu omeHkKaTa Ha [afeHOTO IIpM3HaHMe 3abelie)kaHa € HeCOOABETHA IIpPaKTMKaTa Off
CTpaHa Ha Cy#OBUTe 3a mpudakame Ha MaHIMBM IPU3HAHNUja, OGHOCHO CUTYaLuy Kora
CYHOT LIe/IOCHO He YTBPAMII Jajli JafeHNTe IpU3HaHUja ce CBeCHU 1/WIK [OOPOBOIHIA.

ITpenopaxka: norpeba off OMONTHUTENICH TPEHNHT Ha CyAMUTE CO e/l IPOaKTUBHA 3allTITA Ha
ITpaBJiaTa BO YC/IOBY Ha JIafleHO TIPM3HaHNe BO TEKOT Ha IJITaBHATa PaclipaBa, OJHOCHO 3TO/IEMyBarbe
Ha HMBHATa aKTVMBHa y/IoTa IIpy OlleHKaTa Ha JJafleHOTO NpU3HaHNE.

e IIpu oleHKara Ha JaJeHOTO INpU3HaHMe 3abele)KaHa € HEeCOO[BETHA IPaKTMKaTa Off
CTpaHa Ha CyJoBMTe 3a IpudaKarme Ha IpM3HaHUja 6e3 JoBOMHA (aKTUYKa TOTKPEIIeHOCT.
OnHOCHO, BO TEKOT Ha pefyljpaHaTa JOKasHa IIOCTAIKa Ce M3BeyBaaT /JOKA3/ CaMo 33
IPeTXO/IHAaTa OCYyBAaHOCT Ha OOBUMHETOTO JIMIIE.

ITpenopaxka: pepopma Ha 3KII Bo Hacoka Ha BOBeTyBame Ha OBACTYBAImbETO Ha CYHOT A2
no6apa off CTpaHKHUTeE Ja M3BefjaT JOKa3) BO KOMMYMHA ¥ KBAIUTET IITO Ce HEOIXOTHN 3a CYHOT
Jla MO>Ke LIJIOCHO Jia To mpudary NpU3HAHMETO Ha BUHATA HAa OOBVHETMOT TN BOBELyBalbe Ha
ofipenou 3a OfIp)KyBarbe Ha II0Ce6HO POUMINTE 32 YTBP/IyBameTO Ha BUJOT I 38 OfMEPYBambeToO Ha
BJICMHATA Ha CAaHKLMjaTa.
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AHanu3a Ha HOJATOLTE Off HAO/bYXyBaHUTE CYACKU HOCTANKU BO 2016 rogmua

e DPerka mpyMeHa Ha MepkuTe 3a oOes0OefyBame IPUCYCTBO Ha OOBMHETOTO JIMIIE KOU
IITO MOXe Jja OMpaT aJTepHATHBA HA IIPUTBOPOT, @ YMjaIlToO e(UKACHOCT € IPMU3HATa BO
ApYyIUTE HOPA3BUEHM CICTEMN Ha Ka3HEHa IIPaBJa.

ITIpenopaka: BoBenyBame Ha aJileKBaTeH MeXaHM3aM 3a IIpMMeHa M KOHTPOoJIa Ha IO/IeCHUTe
MepKM KOj Ha CYZOT 6M My fajl ZOBOJHO IOJATOLM U TapaHLMM 3a HUBHA epMKACHA IIPMMeHa.
OB1re MexaHM3MHU MOXe fia OuAaT BoBefeHN IpeKy 3akoHCcky naMmern Bo 3KII n Bo 3akoHOT 3a
npobaryja IpeKy MHKOPIOpUpatbe Ha OBJe MEPKI BO HA/JIEKHOCTA Ha IIPOOALNCKITE CIIY>KON.

° EBI/IHeHTI/IpaHa € HEJOC/IEAHOCT BO 3aKOHCKMOT P€I Ha M3BENYyBalb€ Ha [JOKa3UTE CO
O6paSJ’IO)KeHI/I€ JO€Ka Ce pa6OTI/I 32 EKOHOMMYHOCT Ha ITIOCTaIIKaTa.

ITpenmopaxka: na ce cenar ogpen6ute ox 3KII Bo 0gHOC HAa PEFOCTIEROT HA N3BEAYBAMBETO Ha
TOKa3nTe.

e VYTBpJeH e BUCOK IIPOLIEHT Ha HellpaBMIHA IpuMeHa Ha oxpenoute on 3KII xommro ce
OIHECYBaaT Ha JJUPEKTHOTO, BKPCTEHOTO U JIOMOTHUTETHOTO UCIINTYBambe Ha CBEJOIUTe
U BeIITal}Te, LITO IIPOM3/IETYBa Of HEOBOIHO COBJAJAHNMTE TeXHUK! 3a IpYMeHa Ha
UCTUTE Off YI€CHUIUTE BO IIOCTAIIKATA.

ITpenopaxka: norpe6a Off JOIIOTHUTEIEH TPEHUHT Ha CTPAaHKITe BO KPYBUYHATA IIOCTAIIKA 33
IIpaBM/IHA IIPMMEHa Ha OBYe MHCTUTYTHL.

e HeompapjiaHo YyecTa IpMMeHa Ha OBJIACTYBAabeTO Ha CY[OT Ha KPajoT Off UCIIUTYBabheTo Ha
CBeIOIMITe/BeIITAIITe [ja IIOCTaByBa Mpalllaiba; AKTUBHOCT Ha CYHOT KOja BO OIpefie/IeHN
CITy4au fypy IpepacHyBa BO MOCeOHO UCINTYBAmbe.

IIpenopaka: pedopma Ha oppendure on 3KII Bo Hacoka Ha elMMHUHHUpame Ha OBa
OBJIACTyBalbe Ha CY/OT.

e VYTBpHeHU ce OIpefe/ieH) IIPOIYCTH Kaj afMMHUCTPATUBHUTE CIYXOM BO CYHZOBUTE,
OI7Ie[laH! BO HECOOMBETHM 00jaBlU 3a BPEMETO 1 MECTOTO Ha OAP)KyBaibe Ha POUYMIITATA
O CY[CKITE IIPEeIMeTI.

IIpenopaka: sronemMyBaie Ha jaBHOCTa M TPAHCHAPEHTHOCTA HA CYIOBUTE IPEKY jaBHO
ob6jaByBarbe Ha BpEMETO 1 MECTOTO Ha POUNIITATA, KAKO Ha Beb CTpaHaTa Ha CyJOBUTE, Taka ¥ BO
PaMKITe Ha CYfICKUTE 3TPATIL.

L4 HOBTOpHO €BUICHTVIpaHa IIPAKTMKa Ha KpPIIECHE€ Ha IIPOLECHUTE IIpaBa Ha 0n6paHaTa
IIPpEKy OTpaHMNYIYBambETO Ha IIPUCTAIIOT A0 MOKAa3UTE MIN OTEXHYBamkbe Ha YBUOOT BO
UCTUTE.

Ilpenopaka: poypenyBame Ha oppenbure on 3KII Bo Hacoka Ha enMMMHUpame Ha
IIpaKTVKaTa Ha OTPaHMYeH IPUCTAI Ha OpaHUTEMNTe O JOKAa3NUTe Ha OOBUHUTEIICTBOTO, KaKO U
IpeNCINTyBame Ha JOHECEHNTE IPaBIJIa 332 BUCKHATA HA HAZJOMECTOKOT Ha TPOLIOLNTE 32 YBUJ,
U TIpeTnC.

o TpeHp Ha 3rojeMyBame Ha IIPOLIEHTOT Ha jaBHO HeM3pEeUeHNUTe 1 HeobjaBeHM IPecynu.

Ilpenopaxka: gocnenHa npumena Ha oppenoure of 3KII 3a jaBHO uspekyBame U 06jaByBambe
Ha TIpecyfiuTe.
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Analizé e té dhénave nga monitorimi procedurave gjyqésore né vitin 2016

B HYRJE

Koalicioni “T¢ gjithé pér gjykim té drejté” éshté rrjet q¢é pérbéhet nga 14 organizata qytetare
ku béjné pjesé shoqata qytetare té vendit, dhe ka pér géllim ndjekjen e proceseve gjyqésore para
gjykatave kompetente qé té sigurohen té drejtat e garantuara pér gjykim té drejté, ashtu si¢ éshté
paraparé me Kushtetuté, me ligjet dhe me marréveshjet e ratifikuara ndérkombétare, té rritet
vetédija publike, t& potencohet nevoja pér reforma dhe té punohet né reformat e mundshme né
procedurat gjyqésore, té shtohen njohurité praktike té studentéve té drejtésisé dhe té pérforcohet
roli dhe kapaciteti i organizatave jogeveritare.

Pér shkak té nevojés gjithnjé e mé aktuale pér ndjekje té léndéve gjyqésore, e posagérisht né
fushén e té drejtés penale, gjegjésisht procedurés penale, Koalicioni, gjaté vitit 2016, me mbéshtetjen
financiare té Misionit t¢ OSBE-sé né Shkup, e realizoi projektin “Pérforcimi i pavarésisé,
transparencés dhe efikasitetit té gjyqésisé népérmjet monitorimit té procedurave gjyqésore’, i cili
paraget vazhdim té aktiviteteve vézhguese nga viti i kaluar. Theksi u vendos né zbatimin e Ligjit té ri
pér proceduré penale, né té gjitha katér rajonet e apelit né vend, mé sakté népér gjykatat themelore
té vendit, me qéllim té pérgatitjes sé analizés pér gjendjet, e cila do té pérmbajé rekomandime pér
aktivitetet e ardhshme dhe domosdoshmériné pér reforma, me géllim qé té pérforcohen kapacitetet
e sistemit gjyqésor né vend.

Hl METODOLOG]JIA
Vézhguesit

Pér nevojat e kétij projekti dhe pér pérgatitjen e analizés si produkt final nga té dhénat qé jané
né dispozicion, té cilat dolén nga ndjekja e procedurave gjyqésore, u angazhuan 15 vézhgues me
pérvojé shumévjecare né vézhgimin e procedurave gjyqésore né vend. Qé t'i pércaktonin sfidat
mé té shpeshta me té cilat ballafagohen gjykatat dhe té gjithé pjesémarrésit né procedurén penale,
mirépo edhe qé té vérenin implementim joadekuat, gjegjésisht jo té ploté té Ligjit pér proceduré
penale, duhej qé ata té kené arsim té larté, mé konkretisht, studime té kryera juridike dhe njohje
solide té materies penale, e vecanérisht té procedurés penale.

Pyetésori

Né procesin e mbledhjes sé té dhénave nga ndjekja e béré, vézhguesit kishin né dispozicion mjet
- pyetésor, sipas té cilit udhéhiqeshin népér sistemin pér pérpunimin e informatave dhe pérshtypjeve
fillestare, qé i fitonin gjaté prezencés sé tyre népér gjykata. Konkretisht, pas informatave té plota té
fituara fillimisht gjaté njé shqyrtimi, né bazé 72 pyetjeve té sistematizuara né ményré precize né
pyetésor, ata i fusnin té dhénat e mbledhura né masén dhe ményrén qé do t'i shérbente nevojave té
késaj analize. Pyetésori u pérgatit né pérputhje me renditjen dhe udhéhegjen e procedurés penale
para gjykatave kompetente, me theks né disa nga institutet e reja, gjegjésisht risité e futura né
Ligjin pér procedurén penale, e kuptohet duke 1éné edhe hapésiré té pérshtatshme pér ta shénuar
perceptimin kognitiv personal nga ana e vézhguesve.
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B TE DHENA TE PERGJITSHME

Né kuadér té kétij projekti, sistemi i vézhgimit ishte i shpérndaré né territorin e gjithé
vendit, gjegjésisht né katér zona té apelit, me até qé theksi u vendos né gjykatat né Shkup (Gjykata
themelore Shkup 1), Veles, Manastir, Shtip, Tetové, Kumanové dhe Kogané, ndérsa si synim ishin
450 shqyrtime gjyqésore, gjegjésisht 372 [éndé penale.

Nga ky numeér i pérgjithshém, né Gjykatén themelore Shkup 1, Shkup, u ndogén 198
shqyrtime, gjegjésisht 152 léndé, né Gjykatén themelore né Veles 33 shqyrtime dhe po aq numér
i léndéve, né Gjykatén themelore né Kumanové u ndogén 14 shqyrtime qé kishin té béjné me 12
léndé, né Gjykatén themelore né Tetové u vézhguan 71 shqyrtime qé ishin si rezultat i 57 léndéve,
né Gjykatén themelore né Manastir, numri i shqyrtime t& ndjekura éshté i pérafért me numrin e
pérgjithshém té léndéve té vézhguara, né Gjykatén themelore né Shtip ky numér ishte 29 shqyrtime
qé kishin té béjné me 23 1éndé dhe né fund né Gjykatén themelore né Kogané numri i shqyrtime té
ndjekura poashtu né masé té madhe pérputhet me numrin e léndéve, gjegjésisht 16 shqyrtime pér
15 léndé. Pasqyré tabelare té késaj statistike éshté dhéné né tabelén e méposhtme.

Statistika nga numri i shqyrtimeve té vézhguara kundrejt numrit té 1éndéve
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Duke pasur parasysh faktin se né fazén e fillimit té kétij projekti, filloi edhe procesi i grevés sé
administratés gjyqésore, i cili zgjati pothuajse sa gjysma e periudhés sé paraparé pér vézhgim, edhe
veté dinamika e vézhgimit nuk ishte konstante, gjegjésisht ndryshonte, me ¢’rast numri mé i madh
i vézhgimeve u realizua pas pérfundimit té grevés. Né fakt, sikurse edhe né veté paragitjen tabelore
té dhéné mé poshté, mund té vérehet se né 3 muajt e fundit té procesit té vézhgimit ka numér mé
té madh té shqyrtimeve té vézhguara, gjegjésisht né shtator - 85, né tetor - 91 dhe né néntor - 161
shqyrtime, ré tabelare té késaj statistike éshté dhéné né tabelén e méposhtme). Mirépo, ajo
qé bie né sy éshté trendi i mbajtjes sé shqyrtime gjaté periudhés sé grevés sé administratés gjyqésore
né Gjykatén themelore Shkup 1 né Shkup. Edhe pse né gjykatat e vendit kishte ngecje té punés, né
pjesén mé té madhe té tyre aspak edhe nuk jané mbajtur shqyrtime, respektivisht kishte bllokadé
té ploté, né Gjykatén themelore Shkup 1 kjo nuk ndodhi. Né kété gjykaté njé pjesé e gjykatésve
punonin, gjegjésisht i mbanin shqyrtimet e caktuara, ndérsa njé numeér i vogél i tyre u solidarizuan
me administratén dhe nuk punonin fare, edhe pse duhet té potencojmé se béhej fjalé pér njé numér
té vogél té gjykatésve.
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Shqyrtimet sipas muajve
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Nga té dhénat e mbledhura nga gjykatat e vendit, gjegjésisht nga numri i pérgjithshém i
shqyrtimeve qé u vézhguan, ¥ e tyre apo 153 seanca jané prolonguar, 119 prej tyre kané pérfunduar
me aktgjykim, né 9 raste éshté térhequr aktakuza, né vetém 1 seancé éshté ndérpreré procedura
penale, ndérsa 168 kané vazhduar me ndérmarrjen e veprimeve té procesit né to, nga duket qarté
edhe né grafikonin e méposhtém. Realisht, ky numér éshté pér t'u habitur, veganérisht nése merret
parasysh fakti se né dy zonat mé té médha té apelit, né Shkup dhe Manastir, numri i shqyrtimeve té
prolonguara éshté dukshém mé i madh se sa né zonat e tjera.

Statistika e veprimeve té procesit sipas gjykatave
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Sipas té dhénave, ky prolongim i shqyrtimeve éshté rezultat i mé tepér rrethanave té parapara
edhe né veté ligjin pér proceduré penale, mirépo edhe jashté tij. Né fakt, problemet e natyrés sé
dérgimit jo té rregullt, mosparaqitjes né shqyrtimet gjyqésore té paléve té procedurés, mirépo
edhe té déshmitaréve dhe té ekspertéve, mbeten si temé qé patjetér duhet té shqyrtohet, me
qéllim té avancimit dhe té pérmirésimit té sistemit pér sigurimin e prezencés sé pjesémarrésve té
domosdoshém né proceduré. Nga té dhénat e analizuara vijmé deri te statistika se né masé té madhe
prolongimi i shqyrtimeve éshté rezultat i mungesés sé té akuzuarit né proceduré - né 97 raste,




Analizé e té dhénave nga monitorimi procedurave gjyqésore né vitin 2016

gjegjésisht shgqyrtime, pastaj i prokurorit publik — 32 raste, i mbrojtésit - 26 raste, mirépo edhe i
pérbérjes jo té ploté té ekipit gjyqésor t€ caktuar pér shqyrtimin e 1éndés konkrete - 4 raste, ndérsa
nuk éshté pér tu néngmuar as numri prej 53 shqyrtimeve qé jané prolonguar pér arsye “té tjera”.

Sinjérangaarsyet pér mosardhjen e té akuzuarit né shqyrtim éshté theksuar edhe mosshoqérimi
i tyre nga institucionet ndéshkuese-pérmirésuese. Né disa raste kjo éshté rezultat i moskoordinimit
me sistemin pér evidencé té shoqérimit té personave té privuar nga liria, né disa raste pamundésia
teknike (e cila gjithsesi éshté e lidhur me mjetet financiare) qé i akuzuari té sillet né gjykaté — kur
béhet fjalé pér gjykime né qytete jashté zonave ku gjenden institucionet ndéshkuese-pérmirésuese,
ndérsa né raste té tjera edhe pérputhja e kohés me 1éndé té caktuara gjyqésore té profilit té larté,
pér shkak té té cilave i gjithé sistemi i zonés sé caktuar gjyqésore (né kété rast i Gjykatés themelore
Shkup 1, Shkup) praktikisht éshté i bllokuar dhe nuk funksionon.

Dispozitat ligjore pér mungesén e pérfagésuesit té aktakuzés, gjegjésisht paditésit privat, qarté
tregojné se prezenca e tij né proceduré éshté e domosdoshme, mirépo edhe pérkundér kétij fakti,
prokurorét publiké kané munguar né 32 raste, gjegjésisht né 32 shqyrtime, qé paraqet njé pérqindje
té larté prej 20% si arsye pér prolongim nga numri i pérgjithshém i léndéve té prolonguara. Me kété
numér ndérlidhet edhe numri prej 26 shqyrtimeve né té cilat ka munguar mbrojtési i té akuzuarit.
Arsye mé e shpeshté pér kété fakt éshté ndryshimi i mbrojtésve nga ana e té akuzuarve dhe
sinkronizimi i tyre me obligimet e caktuara mé paré né léndé té tjera, mirépo edhe domosdoshméria
pér t'u njoftuar me faktet dhe provat e léndés, gjé qé padyshim kérkon kohé. Dhe né fund, si shkak
pér prolongim qé éshté shénuar né kategoriné “té tjera’, mé shpesh éshté mungesa e déshmitaréve
ose e ekspertéve né proceduré, mirépo edhe nevoja pér prezantimin e ndonjé prove qé nuk éshté
siguruar ose ekspertize e cila akoma nuk éshté pérgatitur. Né kété rast konkret, nén kategoriné “té
tjera’, jané prolonguar gjithsej 53 shqyrtime.

Né paragqitjen e méposhtme tabelore jané dhéné prolongimet e shqyrtimeve gjyqésore sipas
qyteteve dhe arsyet mé té shpeshta pér kété. Sig e potencuam, ky éshté edhe njéri nga problemet mé
té hidhura té gjyqésisé qé éshté duke zgjatur me vite té téra. Ajo qé mund té nxirret si pérfundim
nga ky grafik éshté fakti se numri i prolongimeve éshté né proporcion té drejté me madhésiné e
qyteteve ku éshté béré monitorimi, dhe késhtu, né Shkup dhe né Manastir arsyet pér prolongim jané
mé té shumta, gjegjésisht jané shfrytézuar té gjitha opsionet e ofruara né pyetésor, pér dallim nga
qytetet mé té vogla, si pér shembull Velesi dhe Kogani. Ajo qé bie menjéheré né sy éshté mungesa e
té akuzuarit si arsye pér prolongim té shqyrtimit edhe né Shkup edhe né Manastir, gé éshté e garté
edhe nga tabela e méposhtme, mirépo edhe mungesa e prokurorit publik (si pérqindje mé tepér né
Shkup).

Shkaget e prolongimit sipas qyteteve
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Duke i pasur parasysh té dhénat nga vézhgimi i realizuar gjaté vitit té kaluar, té dhénat e sivjetme
nuk tregojné ndonjé trend té rritjes, pérkundrazi edhe vitin e kaluar edhe kété vit, statistikisht, %
e shqyrtimeve té monitoruara prolongohen, qé do té thoté se prolongimi i shqyrtimeve gjyqésore
éshté njé problem serioz qé nuk duhet té lihet pas dore, pérkundrazi, duhet té gjenden zgjidhje
ligjore qé do ta avanconin procedurén me mekanizma pér parandalim. A do té béhet kjo népérmjet
bashképunimit mé té miré té organeve gjyqésore me ato qé jané kompetente pér shoqérimin e
personave té privuar nga liria, pér shkak se jo rrallé, mungesa e té akuzuarve né proceduré nuk
éshté faj i gjykatés, apo ndoshta me ané té zbatimit mé konsekuent té dispozitave qé kané té béjné
me sanksionet pér mosardhjen e paléve né proceduré, né rastin konkret té prokurorisé publike,
mirépo sidoqofté éshté mé se e qarté se nevojiten zgjidhje mé té mira.

Sipas t& dhénave té fituara nga vézhgimi i realizuar, né 450 nga numri i pérgjithshém i
shqyrtimeve té ndjekura, veprat mé té shpeshta penale qé jané kryer kané té béjné me kapitullin
“Vepra penale kundér pronés”, mirépo edhe nga kapitulli “Vepra penale kundér jetés dhe trupit”, si
dhe “Vepra penale kundér sigurisé né komunikacionin publik’. Vepra mé té shpeshta penale jané
“Vjedhje e rénd€”, dhe “Vjedhje” né 60, gjegjésisht 38 nga shqyrtimet e vézhguara, e pastaj vepra
“Léndim trupor” né 40 nga shqyrtimet e vézhguara, “Rrezikim i sigurisé” né 20 shqyrtime, mirépo
edhe “Rrezikim i sigurisé né komunikacion” né 23, gjegjésisht “Vepra té rénda kundér sigurisé sé
njerézve dhe pronés né komunikacion’, né 22 shqyrtime té vézhguara.
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Numri i veprave penale
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Né gjithsej 450 shqyrtime té vézhguara gjaté kétij viti, vézhguesit kané evidentuar gjithsej 815
té akuzuar té cilét jané paraqitur, si né [éndé né té cilat ka nga njé té akuzuar, ashtu edhe né 1éndé me
mé tepér té akuzuar, duke arritur késhtu né numrin prej 37 té akuzuarve pér njé 1éndé.
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Numri i shqyrtimeve dhe i t€ akuzuarve né to
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E drejta pér mbrojtés né LPP éshté paraparé né nenin 71, gjegjésisht né nenin 74 té tij. Né
fakt, ligji parasheh se ¢do person i dyshuar ose i akuzuar pér vepér penale, ka té drejté pér mbrojtés
gjaté gjithé procedurés penale kundér tij. Me kété rast, i akuzuari para marrjes sé paré né pyetje
ose para ndonjé veprimi tjetér qé éshté paraparé me LPP, duhet té késhillohet se ka té drejté pér
mbrojtés sipas zgjedhjes sé tij, me té cilin mund té késhillohet, mirépo edhe mbrojtési té marré
pjesé gjaté marrjes sé tij né pyetje. Mirépo, né rastet kur i akuzuari éshté memec, i shurdhér ose i
paafté qé veté té mbrohet me sukses ose nése kundér tij zhvillohet proceduré penale pér vepér pér
té cilén né ligj éshté paraparé dénim me burg té pérjetshém, ai patjetér duhet té keté mbrojtés qé né
marrjen e paré né pyetje. Domosdoshmériné pér té pasur mbrojtés, ligji e parasheh edhe né rastet
kur éshté paraparé, gjegjésisht kur éshté pércaktuar masa e paraburgimit, edhe até gjaté kohés sa
zgjat paraburgimi. Né qofté se vjen né situaté qé pérséri mbrojtja té jeté e domosdoshme, ndérsa
i akuzuari nuk merr mbrojtés, atéheré kryetari i gjykatés do t'i caktojé atij mbrojtés sipas detyrés
zyrtare pér rrjedhén e métutjeshme té procedurés, deri sa aktgjykimi té béhet i plotfuqishém.

Nga té dhénat e mbledhura gjaté procesit té vézhgimit erdhém deri te kjo statistiké:
kundrejt numrit prej 276 té akuzuarve qé kishin angazhuar mbrojtés té tyre, pér 38 té akuzuar jané
caktuar mbrojtés sipas detyrés zyrtare, ndérsa 108 té akuzuar fare nuk kané pasur mbrojtés.

Numri i shqyrtimeve ku i akuzuari ka pasur mbrojtés
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Numri i shqyrtimeve ku i akuzuari ka pasur mbrojtés
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Ligji pér proceduré penale parasheh 4 lloje té procedurave té shpejtuara edhe até: 1) proceduré
e shkurtuar e cila zbatohet né léndét pér té cilat éshté paraparé dénim me para ose dénim me
burg deri né 5 vjet, 2) proceduré pér sjellje té aktgjykimit né bazé té marréveshjes me prokurorin
publik dhe té dyshuarin, ku éshté paraparé marréveshje sa i pérket sanksionit, 3) proceduré pér
ndérmjetésim ku merr pjesé njé person i treté i vecanté — ndérmjetésuesi dhe 4) proceduré pér
léshimin e urdhérdénimit me té cilén propozohet dhe shqiptohet sanksioni i caktuar né rast se
ekzistojné prova té mjaftueshme pér vepra penale qé jané né kompetencé té gjykatésit individual.
Duke pasur parasysh faktin se vézhguesve té Koalicionit “Té gjithé pér gjykim té drejté” u éshté
mundésuar qasje dhe prezencé vetém né procedurat qé zhvillohen né gjykaté dhe pér té cilat mbahen
shqyrtime publike, ata kané mundési qé pérveg né procedurat e rregullta, té marrin pjesé vetém njé
njérén nga procedurat e parapara té shpejtuara, edhe até né procedurén e shkurtuar. Késhtu, né
bazé té té dhénave té mbledhura vijmé deri te numri prej 129 shqyrtimesh té mbajtura né proceduré
té rregullt, numér ky qé i pérgjigjet 30% té shqyrtimeve té vézhguara, dhe deri te numri prej 305
shqyrtimesh té mbajtura né proceduré té shkurtuar, qé éshté 70% e shqyrtimeve té mbajtura.

Lloji i procedurés

B Proceduré e shkurtuar

= Proceduré e rregullt
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Bl SHQYRTIMI KRYESOR

Né bazé té ligjit pér proceduré penale, pas pércaktimit nga ana e gjykatésit, gjegjésisht késhillit,
se a jané té pranishém né shqyrtimin kryesor té gjithé ata qé jané t¢ domosdoshém pér mbajtjen e
saj, gjegjésisht se a mund té mbahet shqyrtimi edhe po qe se mungojné disa nga personat e thirrur,
gjykata e orienton shqyrtimin kryesor drejt mbajtjes sé fjalimeve hyrése. Ky proces fillon me
radhé, me até qé¢ mundésiné pér té mbajtur fjalim hyrés e fiton paditési — pérfagésuesi i aktakuzés,
gjegjésisht i padisé private penale, e pastaj edhe mbrojtési, gjegjésisht i akuzuari. Né kété pjesé té
procedurés, gjegjésisht me fillimin e zbatimit té kétij instituti, palét fitojné mundési qé té paragesin
fakte vendimtare, té cilat kané ndérmend t'i déshmojné, t'i prezantojné provat qé do t'i nxjerrin
dhe t'i pércaktojné pyetjet té cilat do t'i shqyrtojné. Mirépo, LPP-ja parasheh dallim né veprimin
e gjykatés, e me kété edhe né zbatimin e kétij instituti, kur béhet fjalé pér procedurén e rregullt né
krahasim me procedurén e shkurtuar. Né fakt, kur béhet fjalé pér procedurén e rregullt, parimi i
lartpérmendur i mbajtjes sé fjalimit hyrés éshté rregull, me até qé¢ mbrojtja gjithmoné ka té drejté té
mos mbajé fjalime hyrése, mirépo kur béhet fjalé pér procedurén e shkurtuar, e kjo éshté né mbi 80%
té léndéve gjyqésore duke pasur parasysh se pérfshin vepra penale pér té cilat éshté paraparé dénim
me burg deri né 5 vjet, fjalimet hyrése té pérfagésuesve té aktakuzés shndérrohen né prezantim té
pérmbajtjes sé aktakuzés, ndérsa mbrojtja askund né ligj nuk éshté pérfshiré me kontributin e saj
né paragqitjen e fakteve vendimtare né dobi té mbrojtjes. Késhtu, fjalimet hyrése, edhe pse nuk jané
té detyrueshme me ligj né procedurén e shkurtuar, shpeshheré diné té pérdoren edhe nga ana e
mbrojtésve.

Nga té dhénat e pérpunuara qé dolén nga monitoringu, vijmé deri te numri prej gjithsej 122
fjalimeve hyrése qé jané mbajtur nga ana e prokurorit publik, 59 nga mbrojtési dhe 37 nga veté i
akuzuari. Paraqitja tabelore e dhéné mé poshté tregon zbatimin e kétij instituti né procedurén e
rregullt dhe até té shkurtuar. Ajo qé éshté specifike dhe qé menjéheré mund té vérehet éshté se
né disa raste gjaté procedurés sé rregullt, mbrojtésit e kané shfrytézuar té drejtén e tyre qé té€ mos
mbajné fjalim hyrés, mé sakté né 7 1éndé té vézhguara. Pérkundér asaj se nuk éshté e paraparé — né
procedurén e shkurtuar, né pothuajse 30% té rasteve, mbrojtésit megjithaté kané mbajtur fjalime
hyrése.
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Vézhguesit né kuadér té pyetésorit kishin pér detyré qé, né bazé té perceptimit té tyre individual,
té vlerésojné se a mund té pércaktohet nga fjalimi i mbajtur hyrés se pér cilat fakte vendimtare do




Analizé e té dhénave nga monitorimi procedurave gjyqésore né vitin 2016

té flasé mé pas dhe do t'i déshmojé ato pala né proceduré qé e mban fjalimin hyrés. Né bazé té késaj
jané mbledhur kéto té dhéna:

- né 49% té shqyrtimeve, fjalimi hyrés i prokurorit publik ka qené i qarté, né 23% i paqarté,
ndérsa né 28% té fjalimeve hyrése ka mundur pjesérisht té pércaktohet se ¢ka paraget dhe ¢ka do
té déshmojé prokurori.

- né 77% té shqyrtimeve, fjalimi hyrés i mbrojtésit ka qené i qarté, né 8% i paqarté, ndérsa né
15% té fjalimeve hyrése ka mundur pjesérisht té pércaktohen faktet té cilat mbrojtja, gjegjésisht
mbrojtési do t'i déshmojé

- né 35% té shqyrtimeve, fjalimi hyrés i paraqitur nga i akuzuari ka qené i qarté, né 6% i paqarté,
ndérsa né 59% té fjalimeve hyrése ka mundur pjesérisht té pércaktohen faktet e té akuzuarit.

Nga té dhénat e fituara né kété ményré padyshim mund té konstatohet se mbrojtésit e té
akuzuarve jané mé té qarté dhe mé koncizé né fjalimet e tyre kundrejt prokuroréve publiké, kur
béhet fjalé pér fjalimet hyrése, mirépo edhe se né pérgindje té¢ madhe faktet dhe provat pjesérisht
té qarta té cilave iu referohen té akuzuarit tregojné se éshté e domosdoshme té angazhohen njeréz
profesionalé, né kété rast mbrojtés, té cilét do t'i pérfagésonin interesat e tyre dhe té cilét, qé né
fillim té procedurés, gjykatés do t'i paragesin njé pasqyré té qarté pér qéllimet e tyre né aspekt té
propozimit té provave dhe teorisé sé rastit qé do ta pérfagésojné. Mirépo, duhet theksuar se edhe
njé pjesé e kétyre fjalimeve hyrése té té akuzuarve, sipas pyetésoréve té vézhguesve, jané dhéné né
prezencé té mbrojtésve té tyre.

Poashtu, patjetér duhet té potencohet jokonsekuenca e detektuar gjaté veprimit té prokuroréve
publiké né aspekt té shndérrimit té asaj qé do t€ duhej té ishte fjalim hyrés né lexim té thaté té
aktakuzés, pa e paraqitur teoriné e rastit, gjegjésisht tezén qé e pérfaqéson, e aq mé pak pa pércaktuar
pyetje juridike té cilat do té shqyrtoheshin, me qéllim qé té déshmohet arsyeshméria e aktakuzés.
Nga té dhénat e pérpunuara vijmé deri te statistika se né mbi 70% té rasteve ku éshté mbajtur fjalim
hyrés nga ana e prokurorit publik, ai éshté shndérruar né lexim té aktakuzés, e jo né sqarim mé té
detajuar se ¢ka do té ishte rezultati i saj. Me fjalimet e kétilla hyrése, as gjykata nuk e ka té qarté se
¢ka déshmon prokurori, as mbrojtja nuk e ka té qarté tezén e prokurorit pér arsyeshmériné e akuzés
dhe si planifikon ta déshmojé até.

Bl PRANIMI I FAJIT

Nga seancat e ndjekura, vézhguesit kané qené té pranishém né 95 seanca né té cilat i akuzuar
e ka pranuar fajin. Me kété rast, kétu do t'i analizojmé té dhénat e fituara nga vézhguesit sa i pérket
ligishmérisé sé pranimit té fajit, rolit té gjykatés dhe té paléve gjaté pranimit té fajit, si dhe disa
rrethana té caktuara té pranimit té fajit né lidhje me disa institute specifike té procedurés penale qé
ndikojné drejtpérdrejt mbi arsyeshmériné dhe mbi ligishmériné e pranimit té fajit. Né kété drejtim,
do té analizohen té dhénat pér zbatimin e paraburgimit gjaté shqyrtimeve ku éshté béré pranimi i
fajit, si dhe sasia e provave té té nxjerra nga ana e gjykatés gjaté marrjes sé vendimit pér caktimin e
llojit dhe lartésisé sé sanksionit penal né kushte kur éshté béré pranimi i fajit gjaté seancés sé paré
té shqyrtimit kryesor.

Késhtu né grafikun e treguar méposhté shihet trendi i pranimit té fajit, gjegjésisht nga gjithsej
450 seanca té vézhguara, nga té cilat 153 kané qené té prolonguara, vézhguesit kané qené té pranishém
né 95 seanca né té cilat éshté béré pranimi i fajit nga ana e té akuzuarit. Po té krahasohet me numrin
e pérgjithshém té seancave t€ mbajtura (168) mund té pérfundohet se té dhénat pér pranimin e fajit
nga i akuzuari paragesin njé informaté mjaft relevante pér nxjerrjen e pérfundimeve. Aq mé tepér,
kur merret parasysh se nga gjithsej 119 aktgjykime té analizuara, madje 95 jané sjellé népérmjet
pranimit té fajit.
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Proceduré e shkurtuar | Proceduré e rregullt
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Té dhénat e fituara né kété ményré e gjenerojné pérfundimin se pranimi i fajit éshté i
pranishém dhe éshté institut qé pérdoret né sistemin nacional té té drejtés ndéshkuese. Bile, mund
té pérfundohet se ky institut, nga ana e subjekteve né procedurén penale, shihet si mjet efikas pér
pérfundim té shpejté, efikas dhe efektiv té procedurave penale. Si argument plotésues né aspekt té
rritjes sé pérdorimit té kétij instituti mund té na shérbejé edhe informata nga léndét e vézhguara
gjaté vitit té kaluar, ku jané vérejtur 70 1éndé té pranimit té fajit nga ana e té akuzuarit nga gjithsej
550 seanca té vézhguara, pér dallim nga sivjet kur kemi rritje prej mé shumé se njé e treta, gjegjésisht
jané vérejtur 95 1éndé né té cilat i akuzuari e ka pranuar fajin né shqyrtimin kryesor nga gjithsej 450
seanca té vézhguara.

Megjithaté, né qofté se analizohen raportet vjetore té gjykatave themelore' do té vérehet se
zbatimi i pranimit té fajit nuk éshté aq i madh sikurse te léndét e vézhguara, mirépo qéndron
pérfundimi se ky institut pérdoret gjithnjé e mé shumé.

Pranimi i fajit né proceduré té shkurtuar

B Proceduré e shkurtuar

= Proceduré e rregullt

Saipérket zbatimit té kétij instituti, argument plus éshté edhe fakti se nga té dhénat e analizuara
nga ana e vézhguesve, ky institut né masén mé té madhe, rreth 85% zbatohet né procedurén e
shkurtuar, gjegjésisht pér veprat penale pér té cilat éshté e paraparé dénim me burg deri né 5 vjet.
Kjo informaté e déshmon tezén se gjykatat ndjehen té sigurta gjaté zbatimit té kétij instituti pér
veprat mé té lehta penale, ndérsa né korrelacion me té dhénat nga raportet vjetore té gjykatave, si
dhe me té dhénat e fituara nga vézhguesit, fitohet pérshtypja se ky institut nuk zbatohet aq shpesh
pér veprat mé té rénda penale. Informata e kétillé vetém e vérteton faktin se béhet fjalé pér institut
té ri, prandaj gjykatat, kuptohet, kané rezerva té caktuara gjaté zbatimit té tij kur béhet fjalé veprat
meé té rénda penale.

1 Pér shembull, shih Raportin vjetor pér punén e Gjykatés themelore Shkup 1 pér vitin 2015, qé gjendet né:
http://osskopjel.mk/cms/FCKEditor_Upload/gizv15.pdf
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B Pranimi i fajit = Gjithsej shqyrtime té vézhguara

Sa i pérket shpérndarjes gjeografike té institutit té pranimit té fajit né krahasim me numrin e
pérgjithshém té seancave té vézhguara, vérehet fakti se né pérgjithési pranimi i fajit éshté evidentuar
né rreth njé té pestén e seancave té vézhguara, gjegjésisht rreth 20 pér qind. Dallim nga ky trend
ka né Gjykatén themelore Shkup 1 dhe né Gjykatén themelore né Tetové. Késhtu, né Gjykatén
themelore Shkup 1 kemi numér mé té vogél té seancave té vézhguara né té cilat i akuzuari e ka
pranuar fajin, gjegjésisht rreth 16 pér qind nga numri i pérgjithshém i seancave té vézhguara, ndérsa
mé shpesh pranimi i fajit éshté béré né seancat e mbajtura né Gjykatén themelore té Tetovés, edhe
até né mé shumé se njé té tretén ose rreth 38 pér qind té seancave té vézhguara.
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261 Fshehje  m— 4
247 Mashtrim e 4
297 Rrezikimi i sigurisé né... me= |
300 Vepra té rénda kundér... e
301 Mosofrimi i ndihmés... == 1
353 Keqpérdorimi i detyrés... mem 1
354 Abuzim né detyré me= 1
380 Pérdorimi i dokumenit... — 4
382 Pengimii personit... === 1
383 Sulm mbi personin... m= 1
386 Dhuné e 4
396 Prodhimi, mbajtja dhe... =————— 7

235-a Vjedhja e energjisé... == 1
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Sa i pérket llojit t& kriminalitetit pér té cilin té akuzuarit kané qené té gatshém ta pranojné
fajin, mund té vérejmé se béhet fjalé, né pérgjithési, pér njé diapazon té gjeré té veprave penale. Né
krahasim me vjetarét statistikoré pér lévizjen e krimit?, kjo na mundéson ta nxjerrim pérfundimin
se té akuzuarit kané qené té gatshém ta pranojné fajin parimisht pér té gjitha veprat penale, gjeg-
jésisht trendi i pranimit té fajit e ndjek trendin e veprave penale pér té cilat zhvillohen procedura
para gjykatave themelore. Gjegjésisht, numér mé té madh té pranimit té fajit ka pér veprat penale
kundér jetés dhe trupit, pronés dhe kundér sigurisé né komunikacionin publik. Pastaj pér veprat
penale kundér pozités zyrtare dhe kundér moralit seksual dhe lirisé seksuale. Nga té dhénat e kétilla
del pérfundimi se pranimi i fajit té té akuzuarit gjaté shqyrtimit kryesor nuk varet nga lloji i veprés
penale. Pérfundimi i kétillé, né pérgjithési éshté pozitiv pér shkak se nuk detekton pérzgjedhje té
pranimit té fajit sipas llojit té veprés penale. Né kété drejtim, si pérfundim plotésues imponohet teza
se gatishméria e té akuzuarve qé ta pranojné fajin varet nga fakti se né ¢faré mase lénda dhe ngjarja
juridike penale éshté hetuar nga organet e ndjekjes, gjegjésisht sa miré éshté pérgatitur aktakuza.

Grafikét e méposhtém kané té béjné me analizén e rregullave procedurale pér pranueshmériné
dhe ligjshmériné e pranimit té fajit. Késhtu, né pérputhje me obligimin ligjor nga neni 74 i LPP-sé
pér prezencén e detyrueshme té mbrojtésit gjaté pranimit té fajit nga i akuzuari, nga té dhénat e
analizuara té fituara nga vézhguesit mund té pérfundojmeé se né té gjitha rastet ka qené i pranishém
mbrojtési i té akuzuarit.

A u parashtruan pyetje qé té verifikohet pranimi fajit
né aspekt té té gjitha karakteristikave té VP?

m PO
= JO
Pjesérisht

Sa i pérket té dhénave pér verifikimin e té gjitha karakteristikave té veprés penale, mund té
pérfundojmé se gjaté vlerésimit té pranimit té fajit, gjykatésit né masé té madhe ia kané sqaruar
té akuzuarit se pér ¢ka éshté i akuzuar, gjegjésisht pér ¢ka e pranon fajin. Megjithaté, akoma éshté
e pranishme praktika, edhe pse me pérmirésim minimal né krahasim me vitin e kaluar (87% né
krahasim me 82%), se gjykatésit, té akuzuarve vetém ua lexojné aktakuzén, ose vetém ua sqarojné
procesin e pércaktimit té llojit dhe té lartésisé sé sanksionit, né pérputhje me dispozitat e Ligjit pér
pércaktimin e llojit dhe té lartésisé sé sanksionit penal. Prandaj, mund té pérfundojmé se gjykatésit
do té duhet t'i kushtojné vémendje mé té¢ madhe si té akuzuarit, ashtu edhe mbrojtésit té tij, né
aspekt té kérkesés pér dhénie té ndihmés adekuate juridike pér klientét e tyre, gjaté sqarimit té
esencés sé veprés penale, provat me té cilat prokurori e mbéshtet esencén, si dhe ményrén né té
cilén éshté kryer vepra penale. Gjegjésisht, gjykata duhet té jeté plotésisht e bindur se i akuzuari e ka
kryer pikérisht veprén penale qé éshté shénuar né aktakuzé, respektivisht, pikérisht veprén penale
té cilén i akuzuari e ka pranuar gjaté shqyrtimit kryesor. Késhtu, nuk éshté e pranueshme praktika e
gjykatés qé vetém ta lexojé aktakuzén, ose praktika e shénuar né njérin nga pyetésorét e vézhguesve,

2 Shih: Vjetari statistikor pér vitin 2015, gjendet né: http://www.stat.gov.mk/OblastOpsto.aspx?id=6
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ku i akuzuari ka théné se e pranon fajin, mirépo se vepra nuk éshté kryer né ményrén né té cilén
éshté shénuar né aktakuzé. Kundérshtimi i kétillé i t& akuzuarit ose korrigjimi i aktakuzés nga ana
e tij gjaté pranimit té fajit nuk guxon té pranohet nga gjykata si pranim vullnetar i fajit pér veprén
konkrete té shénuar né aktakuzé dhe gjykata duhet ta refuzojé até dhe té vazhdojé me shqyrtimin
kryesor sikur pranimi i fajit té mos jeté béré fare, né kuptim té neneve 381 dhe 334 té LPP.

A u parashtruan pyetje qé té verifikohet se a éshté béré
pranimi fajit né ményré vullnetare?

5%
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Interesante éshté informata se vézhguesit né 13% té seancave té vézhguara né té cilat éshté béré
pranimi i fajit nga ana e té akuzuarit kané vérejtur jokonsekuencé né aspekt té pranimit vullnetar
té fajit. Kjo do té thoté se né 11 raste i akuzuari nuk e ka pranuar fajin né ményré vullnetare apo ka
pasur rezerva té caktuara, mirépo gjykata kéto rezerva nuk i ka marré parasysh dhe e ka pranuar
kété pranim té mangét té fajit. Ska nevojé té thuhet se praktika e kétillé e gjykatave duhet té
¢rrénjoset, vecanérisht nése merret parasysh roli i gjykatés né procedurén pér pranimin e fajit ose
né procedurén pér arritje té marréveshjes pér llojin dhe lartésiné e sanksionit penal, ku ajo paragitet
si garantuese dhe mbrojtése e té drejtave té té akuzuarit. Me praktikén e kétillé, vetém stimulohet
zbatimi i parregullt i pranimit té fajit dhe tolerohet taktika e paditésit té autorizuar pér té gjetur
autor té veprés, vetém me géllim qé té procesohen 1éndét népér labirintet gjyqésore, pa mbajtur
llogari pér até se kush éshté autori i vérteté i veprés penale, e as pér mbrojtjen e drejtésisé.

A u parashtruan pyetje qé té verifikohet se a éshté i vetédijshém
i akuzuari pér pasojat e pranimit té fajit?

9%
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Né pérqindje té njéjté té rasteve vézhguesit kané vérejtur edhe mungesé té vetédijes te i
akuzuari né lidhje me pranimin e fajit. Me kété rast, béhet fjalé pér rastet e detektuara nga ana
e vézhguesve ku gjykata aspak nuk i ka kushtuar vémendje kundérshtimit té té akuzuarit gjaté
pranimit té fajit, gjé qé con né pérfundimin se né kéto raste béhet fjalé pér pranim té detyrueshém
té fajit. Interesante éshté informata e vézhguesve pér njé rast kur gjykata madje drejtpérdrejté e
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ka késhilluar té akuzuarin qé ta pranojé fajin, me qéllim qé té mos té ngritet aktakuzé ndaj njé
kushériri mé té rritur té afért té tij, né emér té té cilit ka qené i regjistruar matési i rrymés elektrike,
né rastin kur prokurori publik e ka akuzuar t& akuzuarin pér kryerje té veprés penale — vjedhje
e rrymés elektrike sipas nenit 235-a nga KPM-ja. Késhtu, né vend qé né kéto raste gjykatésit t'i
mbrojné interesat e drejtésisé dhe té jené té paanshém, né fakt ata kané pasur géndrim té formuar sa
i pérket fajit té té akuzuarit pa marré parasysh mbrojtjen e tij, e as parimin e supozimit té pafajésisé
sé té akuzuarit. Me kété rast, edhe pérkundér pérmirésimit t€ vogél té qarté né krahasim me vitin
e kaluar, megjithaté, brengos fakti se akoma ekzistojné raste té caktuara kur gjykata né vend qé té
jeté arbitér pasiv gjaté vlerésimit té aspektit vullnetar dhe té vetédijes sé té akuzuarit gjaté pranimit
té fajit, ajo né ményré aktive i pérfagéson interesat e njérés nga palét, edhe até né kundérshtim me
interesat e drejtésisé. Né kété drejtim, imponohet pérfundimi se ka nevojé pér trajnim plotésues té
gjykatésve me qéllim té mbrojtjes proaktive té drejtésisé né kushte kur éshté béré pranimi i fajit gjaté
shqyrtimit kryesor, gjegjésisht pér rritjen e rolit t€ tyre aktiv gjaté vlerésimit t€ pranimit té béré té
fajit. Rol ky qé éshté i ngjashém me rolin e gjykatés né procedurén e pérzier penale. Gjegjésisht, me
qéllim qé té pércaktohet se a e ka pranuar i akuzuari fajin né ményré té liré dhe me vetédije té ploté
pér té gjitha pasojat e tij, gjykata mundet dhe duhet té jeté aktive, e madje edhe inkuizitore gjaté
vlerésimit té pranimit té fajit, me até qé madje mund té kérkojé edhe prova plotésuese apo deklarata
nga i akuzuari me qéllim té zbardhjes sé ploté dhe sqarimit té ngjarjes juridike penale e qé té jeté e
bindur se i akuzuari me té vérteté éshté autor i veprés qé e pranon’.

A u nxorén prova pas pranimit té fajit?

® Po Jo
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Nuk ka Prova qé kané t& Do té Certifikaté Vértetim Aktgjykimi
té dhéné béjné me dorézohen  nga evidenca pér gjéra
vendimin mé voné kriminale té konfiskuara
pér sanksion

Né fund, pérveg verifikimit té aspektit vullnetar dhe té vetédijes gjaté pranimit té fajit, gjykata
duhet té vlerésojé se a éshté mbéshtetur pranimi i kétillé i fajit né ményré adekuate edhe me prova.
Me kété rast, né paragrafin 3 té nenit 381 té LPP-sé, parashihet obligimi qé gjykata té vlerésojé se
a éshté mbéshtetur pranimi i fajit me prova, gjegjésisht gjykata gjaté shqyrtimit kryesor vetém i
prezanton provat qé jané né dobi té pércaktimit adekuat té llojit dhe té lartésisé sé sanksionit penal.
Duke i pasur parasysh informatat e vézhguesve, mund té pérfundojmé se kjo pjesé e procedurés pér
vlerésim té pranimit té fajit nga i akuzuari éshté “mé e léndueshme” né aspekt té parandalimit té
déshmive té rrejshme.

Késhtu, nga té dhénat béhet e qarté se gjykata prezanton relativisht pak prova me té cilat do
ta mbéshteste pranimin e fajit, ndérsa aktgjykimin né masé mé té madhe e bazon mbi déshminé,
gjegjésisht mbi pranimin e fajit nga ana e té akuzuarit. Vézhguesit vetém né nénté seanca té vézhguara
kané vérejtur prezantim té provave me qéllim té pércaktimit té llojit dhe té lartésisé sé sanksionit

3 Shih: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016.
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penal. Me kété rast, edhe mé problematik éshté fakti se né gjysmén, gjegjésisht né 5 nga kéto seanca,
gjykata si prové e ka prezantuar vetém até qé personi i akuzuar ka qené i dénuar edhe mé paré. Me
kété rast, nuk ka nevojé té elaborohet aspekti problematik i dénimit té méparshém si prové prima
facie. Pér arsye té thjeshté se dénimi i méparshém?®, vetvetiu nuk éshté arsye e mjaftueshme pér ta
pércaktuar ményrén kriminale té jetés sé njé personi. Gjegjésisht, dénimi paraprak duhet té anal-
izohet nga aspekti i llojit té veprés penale pér té cilén ka qené i dénuar mé paré i akuzuari, kohés qé
ka kaluar prej dénimit té méparshém deri né momentin e pranimit té fajit dhe kuptohet, ményrés sé
jetés sé té akuzuarit gjaté késaj periudhe. Digka qé thjeshté nuk ka mundési té caktohet népérmjet
njé operacioni té thjeshté matematikor pér llogaritjen e dénimit paraprak si nénté piké’, me qéllim
qé té fitohet dénim mé i rrepté.

Né bazé té kétyre té dhénave, detyrimisht del pérfundimi se gjykata patjetér duhet té keté rol
aktiv gjaté seancés sé provés, gjegjésisht té keté autorizim té kérkojé nga palét té prezantojné prova
né sasi dhe cilési qé jané t¢ domosdoshme qé gjykata té mund ta pranojé né térési pranimin e fajit
nga i akuzuari si i rregullt dhe i drejté, e pastaj edhe ta pércaktojé sanksionin adekuat. Shkaqet pér
prezantimin e kétillé té provave nuk gjenden vetém te roli i gjykatés, por jané rezultat edhe i disa
paqartésive né veté LPP. Né fakt, né LPP éshté e paraparé se palét i propozojné provat, ndérsa gjyka-
ta pasi ta pranojé pranimin e fajit nga ana e té akuzuarit para vetes e ka vetém listén e provave qé
do té prezantoheshin gjaté procedurés sé provés pér ta mbéshtetur aktakuzén (neni 321, paragrafi 2
i LPP). Kjo do té thoté se gjykata nuk e di dhe nuk mund ta dijé qé mé paré se ndonjéra nga provat
e shénuara a do té shkojé né favor té pranimit té fajit ose jo, dhe né ¢faré mase ndonjéra nga kéto
prova mund té kontribuojé pér pércaktimin e llojit dhe lartésisé sé sanksionit penal. AqQ mé tepér,
ekziston edhe dilema se a do té kishte interes ndonjéra nga palét pér zbardhje té ploté té provave
népérmjet metodave voluminoze pér marrje té drejtpérdrejté dhe té kryqézuar né pyetje té déshmi-
taréve né kushte kur i akuzuari e ka pranuar fajin.

Mu pér kété, éshté e domosdoshme reformé e LPP-sé edhe até né drejtim té modifikimit té
dispozitave me té cilat rregullohet shqyrtimi kryesor, me até qé do té pranohej zgjidhja burimore qé
ekziston né sistemin e té drejtés ndéshkuese t&€ SHBA-ve, e ajo éshté mbajtja e seancés sé veganté pér
pércaktimin e llojit dhe té lartésisé sé sanksionit. Mu népérmjet késaj seance do té evitohej dilema
me té cilén ballafaqohen gjykatat e vendit, né pérputhje me dispozitat aktuale t& LPP-sé, sipas té
cilave nuk ka mjet efikas pér prezantimin e provave pér ta mbéshtetur pranimin e fajit dhe pércak-
timin e sanksionit mé adekuat, dhe pér kété arsye detyrimisht mbéshtetet vetém mbi provat mé té
thjeshta, gjegjésisht mbi evidencén pér dénimin e méparshém té té akuzuarit, si dhe mbi dispozitat
edhe ashtu kontestuese® té Ligjit pér pércaktimin e llojit dhe té lartésisé sé sanksionit.

Né lidhje me pyetjen, "A ka mbrojtési kohé té mjaftueshme qé ta késhillojé té akuzuarin?”,
vézhguesit kané pasur mundési té vlerésojné vetém né njé té tretén e seancave té vézhguara né té
cilat i akuzuari e ka pranuar fajin. Gjegjésisht né 29 prej 31 pérgjigjeve, apo né 94% té rasteve, jané
pérgjigjur se i akuzuari ka pasur kohé té mjaftueshme té késhillohet me mbrojtésin e tij, ndérsa né
6% kané konstatuar se i akuzuari nuk éshté késhilluar ose nuk ka pasur kohé té mjaftueshme qé té
késhillohet me mbrojtésin e tij.

4 Shih: Gruevska Drakullevski A., Recidivizmi dhe burgu, Grafoden, Shkup, 2016.

5 Sipas dispozitave té Ligjit pér pércaktimin e llojit dhe té lartésisé sé dénimeve, Gazeta zyrtare nr. 199/2014.

6 Shih: Buzharovska G., Tupangeski N., Sentencing Guidelines, “Paradoksi i legjislacionit t¢ Maqedonis€”, Pravnik, nr. 238,
Néntor, 2015 Shkup.




Analizé e té dhénave nga monitorimi procedurave gjygésore né vitin 2016

m PO
(0]

Megjithaté, té dhénat e kétilla nuk mund té problematizohen edhe aq shumé, pér njé arsye té
thjeshté, se nése i akuzuari ka pasur mbrojtje edhe gjaté fazave té méparshme té procedurés penale,
mund té pritet se pranimi i fajit éshté dakorduar dhe éshté elaboruar qé¢ mé paré me mbrojtésin e tij.

Problematike do té ishte praktika nése béhet fjalé pér raste kur i akuzuari nuk ka pasur
mbrojtés, ndérsa ka vendosur ta pranojé fajin, dhe mé pas ka angazhuar mbrojtés ose gjykata i
ka caktuar mbrojtés sipas detyrés zyrtare. Né kéto raste konsiderojmé se gjykata patjetér duhet t'u
japé kohé té mjaftueshme té akuzuarit dhe mbrojtésit, me qéllim qé mbrojtési t¢ mund t’ia sqarojé
klientit té tij pasojat nga pranimi i fajit.

Aq mé tepér, né qofté se kéto vérejtje né 6% té seancave béjné pjesé né kété grup té rrezikut,
atéheré praktika e kétillé e gjykatés do té duhej té ¢rrénjoset dhe nuk do té duhej té tolerohej nga
asnjéra palé, pa marré parasysh se sa do té ishte i favorshém pranimi i fajit nga i akuzuari, si pér
té akuzuarin dhe mbrojtésin e tij, ashtu edhe pér prokurorin publik. Pér arsye té thjeshté se kjo
praktiké éshté kundérligjore dhe né kundérshtim me interesat e drejtésisé.

Il PARABURGIMI DHE MASAT
PER SIGURIMIN E PREZENCES

Né Ligjin pér proceduré penale, sipas nenit 144, jané paraparé kéto masa pér sigurimin e
prezencés: ftesa, masat parandaluese, té garancisé, arrestimi, hegja e lirisé, mbajtja, paraburgimi
afatshkurtér, paraburgimi shtépiak dhe paraburgimi. Me kété rast, nga kjo paleté e masave,
vézhguesit kané qené té pranishém vetém né 34 seanca né té cilat personat e akuzuar kané qené
né paraburgim si né tabelén e méposhtme, ndérsa masat mé té lehta pér sigurimin e prezencés sé
personit té akuzuar jané zbatuar vetém né 14 raste.

A éshté caktuara paraburgim?
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Nga té dhénat e fituara, mund té vérehet tendenca se nuk ka pérdorim tepér té¢ madh té
paraburgimit nga ana e gjykatés né léndét e analizuara qé jané dokumentuar nga ana e vézhguesve,
gjegjésisht ky numér sillet né rreth 8 pér qind té léndéve té vézhguara. Megjithaté, duke e pasur
parasysh llojin e veprave penale té cilat jané vézhguar gjaté seancave, mund té pérfundojmé se
paraburgimi nuk zbatohet né pérqindje shumé té ulét ose té papérfillshme né krahasim me seancat
e tjera. Me kété rast, brengos fakti qé éshté vérejtur nga ana e vézhguesve se akoma vazhdon té
ekzistojé praktika né gjykaté pér t&€ mos dhéné arsyetime adekuate pér shkaqget pér pércaktimin e
masés sé paraburgimit, e as vlerésimi real i faktoréve dhe theksimi i tyre né vendimet pér vazhdimin
e masés sé paraburgimit nga ana e gjykatés’.

Pérveg zbatimit té masés sé paraburgimit, vézhguesit kané vérejtur se masat mé té lehta pér
sigurimin e prezencés sé té akuzuarit nga ana e gjykatés jané zbatuar vetém né 26 raste (shih tabelén).

Marrja e
Ndalesé Urdhér | pasaportés | Sjellja me Sjellja me Sjellja me
té léshojé | paraqgitjeje dhe forcé té forcé e palés forcé e Gjithsejt
vendbanimin | né gjykaté | paragitja akuzuarit | sé démtuar | déshmitarit
né gjykaté
1 6 1 6 1 1 26
25
1 6 1 6 1 1 351

Vézhguesit kané vérejtur se kéto masa né 14 raste jané pércaktuar pér personin e akuzuar, né
dy raste jané pércaktuar pér pjesémarrésit e tjeré né procedurén penale, gjegjésisht nga njé heré
éshté zbatuar sjellja e detyrueshme e té démtuarit dhe e déshmitarit, ndérsa né 10 rastet e tjera béhet
fjalé pér zbatimin e masés mé té lehté - ftesés.

Duke i pasur parasysh kéto informata, si koment i patjetérsueshém imponohet fakti se gjykata
aspak nuk i merr parasysh masat té cilat mund t€ jené alternativé e miréfillté pér masén mé té réndé
- paraburgimin, efikasiteti i té cilave éshté i pranuar né sistemet e tjera mé té zhvilluara té té drejtés
ndéshkuese.®

Né kété drejtim, mbetet konstatimi se masat mé té lehta paragesin vetém zbukurim normativ
né LPP-né toné, dhe se zbatohen né raste jashtézakonisht té rralla ose fare nuk zbatohen né praktiké.
Pér fat té keq, kété fat e ndajné masat e garancisé, paraburgimit shtépiak dhe pjesa mé e madhe e
masave parandalueset. Né kété drejtim, duhet té pérmenden edhe argumentet pér shkak té té cilave
kéto masa jané léné pas dore, e kjo, né plan té paré, éshté késhtu pér shkak se nuk ka mekanizém
adekuat pér zbatimin dhe kontrollin e tyre, e as qé gjykata disponon me mjete adekuate té cilat do t'i
ofronin té dhéna té mjaftueshme pér té qené e bindur se me té vérteté gjaté zbatimit té tyre, gjykata
do té keté garanci té mjaftueshme se personi i akuzuar do té paraqitet né seancat e shqyrtimit
kryesor dhe se népérmjet zbatimit té tyre me té vérteté jané eliminuar ose jané zvogéluar rreziget
pér shkak té té cilave kéto masa edhe i jané pércaktuar personit té akuzuar.

7 Vérejtjet e kétilla njé kohé té gjaté u jané dérguar gjykatésve té vendit, dhe ato u njohén edhe nga ana e Gjykatés sé
Strazburgut, si pér shembull né 1éndén “Vasillkovski dhe té tjerét kundér Ish-Republikés Jugosllave té¢ Maqedonisé”, No.
28169/08, 28 tetor 2010. Pér kété, shih mé gjerésisht edhe te: Buzharovska G., Andreevska S., Tumanovski A., Zbatimi i
masés sé paraburgimit sipas Ligjit pér proceduré penale té vitit 2010 — analizé juridike, OSBE, Shkup, 2015.

8 Shih: Misoski B., Bail, precaution measures and/or house detention: analysis and recommendations for their more
frequent use, Proceedings of the Post Doc Colloquium in Public Law, Tirana and Skopje, SEELS Network, 2014.
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Mu pér kété, né kété drejtim jepet rekomandimi qé té zhvillohen mekanizma pér mbéshtetje
institucionale pér gjykatén qé ti zbatojé masat mé té lehta pér sigurimin e prezencés sé personit
té akuzuar gjaté procedurés penale. Né kété drejtim, kéto mekanizma kryesisht i shohim duke i
zhvilluar kapacitetet e Shérbimeve té provés, té krijuara né pérputhje me Ligjin pér shérbimin e
provés, duke béré ndryshime ligjore né Ligjin pér shérbimin e provés pér inkorporimin e kétyre
masave né kompetencén e kétyre shérbimeve, si dhe zbatimin e LPP-sé né até aspekt qé shérbimeve
té provés t'u jepet obligimi qé kéto té dhéna t'ia japin gjykatés sipas detyrés zyrtare dhe té gjenerojné
vlerésime pér rrezikun e personit té akuzuar, dhe né bazé té kétyre vlerésimeve gjykata do ta bazonte
pér zbatimin e masés mé adekuate pér sigurimin e prezencés sé té akuzuarit. Né fund, népérmjet
kétyre rekomandimeve, gjykata do té mund té japé arsyetim té bazuar né fakte pér vendimet e saj
me té cilat i zbaton masat pér sigurimin e prezencés.

Né aspekt té vlerésimit té ligjshmérisé sé procedurés pér zbatimin e kétyre masave, mund té
pérfundojmé se pérveg né njé rast, né té gjitha rastet e tjera jané respektuar kérkesat e LPP-sé pér
prezencé té mbrojtésit gjaté pércaktimit té paraburgimit té personit té akuzuar.

Paraburgim-pa mbrojtés
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Mirépo, éshté pér tu pérshéndetur praktika e analizuar nga ana e vézhguesve (grafiku i
méposhtém) kur gjykata né térési i ka plotésuar dispozitat e procesit pér prezencé té detyrueshme
té mbrojtésit né kushte kur personi i akuzuar qé éshté paraburgosur e ka pranuar fajin pér veprén
e kryer penale.
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Pranimi i fajit me mbrojtés-paraburgim
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Problematike éshté praktika e vérejtur (shih né grafiku e méposhtém) kur gjykata nuk ka
vepruar né kuptim té nenit 173 té LPP-sé, sipas té cilit, pas pranimit té fajit hiqet paraburgimi nése
ka qené i pércaktuar pér shkak té ekzistimit té rrezikut té bazuar se i akuzuari do t’i fshehé, do t'i
falsifikojé ose do t'i shkatérrojé gjurmét e veprés penale ose nése disa rrethana té veganta tregojné
se do ta pengojé procedurén penale duke ndikuar mbi déshmitarét, ekspertét, bashkautorét ose
fshehésit. Né fakt, edhe pérkundér numrit té vogél té shkeljeve té konstatuara, gjegjésisht nga katér
rastet e vérejtura, gjykata né dy raste ka vepruar né kundérshtim me LPP-né, gjegjésisht nuk e ka
anuluar paraburgimin pas pranimit té fajit nga ana e personit té akuzuar, megjithaté, ekzistimi i
rasteve té kétilla nuk duhet té mbetet i paanalizuar. Kjo pér arsye té thjeshté se né qofté se udhéhiqemi
nga parimi se iura novit curia, atéheré mund té pérfundojmé se né kéto raste paraburgimi, sipas
té gjitha rasteve, éshté pércaktuar mbi mé tepér baza, késhtu qé gjykata né ményré racionale ka
menduar se kané ekzistuar bazat e tjera pér vazhdimin e masés sé paraburgimit edhe pérkundér
pranimit té fajit nga ana e personit té paraburgosur.

Megjithaté, né qofté se pranohet ky argument, mbetemi né problemin ekzistues, qé u theksua
edhe né kété raport, pér bazimin né fakte té vendimeve pér pércaktimin e paraburgimit, pércak-
timin e tyre, shpeshheré, né ményré jokritike dhe té pabazé mbi mé tepér baza té nenit 165 té
LPP-sé, si dhe problemi i theksuar sa i pérket arsyetimeve té vendimeve pér pércaktimin e masés
sé paraburgimit té bazuara mbi fakte dhe prova (jo)adekuate, té cilat shénohen né ményré (jo)
adekuate né ato vendime.

A éshté anuluar paraburgimi pas pranimit té fajit?

mPO =]JO

Té gjitha arsyetimet e tjera té kétyre pohimeve té vézhguesve do té ¢onin né pérfundimin se
béhet fjalé pér mohim té parimit té lartpérmendur té té drejtés romake, e me veté kété edhe pér
zbatim jo té drejté té dispozitave té LPP-sé. Aq mé tepér, nése né kéto raste éshté vepruar né kété
ményré nga ana e gjykatés, atéheré mbrojtésit, e bile edhe prokurori publik si rojtar i ligjshmérisé,
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nuk do t€ duhej ta tolerojné veprimin e kétillé, edhe até duke e kundérshtuar kété me ankesé, pér
arsye té thjeshté se né kéto raste rrezikohet e drejta themelore e njeriut - e drejta e lirisé.

ll PROCEDURA E PROVAVE

Procedura e provave si segment i shqyrtimit kryesor éshté paraparé né nenet prej 382 deri
né 394 té LPP-sé dhe si e tillé né ményré té vazhdueshme gjendet edhe né ligj, mirépo edhe né
pyetésorin e sistematizuar té Koalicionit, pas késhillave dhe mundésisé sé té akuzuarit qé ta pranojé
fajin gjaté shqyrtimit. Kjo pjesé e procedurés ka renditje té paraparé né ményré té qarté né aspekt
té nxjerrjes sé provave. Konkretisht, sé pari nxirren provat e akuzés dhe ato qé jané né korrelacion
me kérkesén pronésore-juridike, e pastaj provat e mbrojtjes dhe provat eventuale té akuzés, té cilat
do t'i pérgénjeshtronin provat e mbrojtjes, né formé té replikés, mirépo edhe provat e mbrojtjes si
pérgjigje ndaj kétij pérgénjeshtrimi, té titulluara si duplika.

Ligji pér proceduré penale pércakton 3 ményra té marrjes né pyetje — té drejtpérdrejté, té
kryqézuar dhe plotésuese. Marrjen e drejtpérdrejté né pyetje e bén pala e cila e ka propozuar
déshmitarin, pérkatésisht ekspertin ose késhilltarin teknik, marrjen né pyetje né ményré té kryqézuar
e bén pala e kundért, ndérsa marrjen né pyetje né ményré plotésuese e bén pérséri pala e cila e fton
déshmitarin, pérkatésisht ekspertin dhe pyetjet q¢é parashtrohen gjaté késaj marrje né pyetje jané
té kufizuara né pyetjet e parashtruara gjate marrjes né pyetje té palés sé kundért. Pas pérfundimit
té marrjes né pyetje té paléve, kryetari i késhillit (dhe anétarét e tij) mund té parashtrojné pyetje.

Né procesin e procedurés sé provave, gjykata ka rol ta kontrollojé ményrén dhe renditjen e
marrjes né pyetje té déshmitaréve dhe ekspertéve dhe nxjerrjen e provave duke mbajtur llogari pér
efikasitetin, ekonomizimin e procedurés, si dhe pér pércaktimin e té vértetés. Gjykata né kété pjesé
té procedurés vendos edhe pér kundérshtimet e paléve, me ¢’rast mund té ndalojé ndonjé pyetje ose
pérgjigje té pyetjes qé éshté parashtruar mé herét, nése e vleréson si té palejueshme ose irelevante
pér 1éndén ose né qofté se pyetja e pérmban edhe pyetjen dhe pérgjigjen, kuptohet marrja né pyetje
né formé té kryqézuar paraqet pérjashtim nga kjo.

Né bazé té té dhénave té mbledhura, vézhguesit kané konstatuar se né kété pjesé ka respektim
té rrepté té dispozitave ligjore, me pérjashtim minimal té evidentuar prej 1%, gjegjésisht né vetém
2 léndé éshté evidentuar mospérputhje né renditjen ligjore té nxjerrjes sé provave, edhe até me
arsyetimin se béhet fjalé pér ekonomizim té procedurés. Mirépo, ajo qé né perceptimin e gjykatés
éshté ekonomizim i procedurés (né kéto 2 raste), paraqet shkelje té té drejtave té té akuzuarit té
parapara né LPP.
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A ishte renditja e nxjerrjes sé provave sipas renditjes sé pércaktuar me ligj
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Si risi qé éshté futur né LPP, e qé zbatohet momentalisht, éshté zbatimi i paragrafit 2 té
nenit 386 té tij, i cili parasheh dhénie té betimit para fillimit té¢ déshmisé nga ana e déshmitarit.
Déshirojmé ta potencojmé faktin se gjykata edhe pérkundér betimit té paraparé, e ka pér obligim qé
ta paralajmérojé déshmitarin pér obligimin e tij qé t'ia paraqesé gjykatés gjithcka qé e ka té njohur
dhe qé e di, e qé ka té béjé me léndén, me ¢rast do ta paralajmérojé se déshmia e rrejshme éshté
vepér penale. Nga té dhénat té cila i kishim né dispozicion, e pamé se zbatimi i késaj risie nga ana e
gjykatés éshté né njé nivel té kénaqshém - 69%, edhe pse pa marré parasysh se a éshté dhéné betimi
ose jo, ai gé e jep deklaratén éshté e paraparé té pérgjigjet penalisht né qofté se si déshmitar paraqet
gjéra té pavérteta, prandaj, ndoshta edhe paraqitet zbatimi jo i detyrueshém i saj.

Edhe pse pér zbatimin e LPP-sé, e vecanérisht té risive té futura né té, né periudhén e vacatio
legis, mirépo edhe pas fillimit té zbatimit té tij u mbajtén trajnime té shumta, si nga ana e Misionit
té OSBE-sé né Shkup, ashtu edhe nga Asociacioni i avokatéve amerikané né bashképunim me
Akademiné pér gjykatés dhe prokuroré publiké dhe Odén e avokatéve, megjithaté vérehet se akoma
ka nevojé pér avancim plotésues té té gjithé aktoréve té pérfshiré né proceduré. Kjo posagérisht
ka té béjé me zbatimin e instituteve t& marrjes sé drejtpérdre;jté, té kryqézuar dhe plotésuese né
pyetje, dhe éshté rezultat i pérvetésimit té pamjaftueshém té teknikave pér zbatimin e tyre nga
pjesémarrésit né proceduré.

Pérfundimin e mésipérm e nxjerrim nga té dhénat e fituara pikérisht né pjesén pér ményrat e
marrjes né pyetje. Né pyetjet qé u formuluan dhe qé u implementuan né pyetésor, té cilin vézhguesit
e pérdorén si mjet pér transmetimin e pérvojave dhe té njohurive qé i kané fituar né gjykaté, jané
pérfshiré njé grup pyetjesh qé kané té béjné pikérisht me ményrén dhe teknikat e praktikimit
té llojeve té marrjes né pyetje. Né fakt, pyetjet kané té béjné me qartésiné, jodykuptueshmériné
dhe shqyrtimin, gjegjésisht studimin e mjaftueshém té léndéve nga ana e paléve né proceduré,
mirépo edhe me rregullat teknike, té cilat gjykata dhe palét né proceduré duhet t'i respektojné gjaté
procedurés.

Né pjesén - a jané té qarta dhe precize pyetjet qé i béhen déshmitarit/ekspertit gjaté marrjes
sé drejtpérdrejté né pyetje, nga 126 shqyrtime ku éshté realizuar marrja e drejtpérdrejté né pyetje
vijmé deri te kéto té dhéna:
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Nga pyetjet se gjaté marrjes sé drejtpérdrejté né pyetje, pala qé e ka thirré déshmitarin a ka léné
pérshtypje se e di ¢ka pyet dhe se e njeh miré rastin, erdhém deri te njohurité se, edhe kur prokurori
publik e ka thirré déshmitarin, edhe kur mbrojtja e ka thirré até, té dyja palét kané 1éné pérshtypje
se e diné se ¢ka pyesin dhe se e njohin léndén, qé¢ mund té shihet edhe né grafikét e méposhtém.

Marrja e drejtpérdrejté né pyetje e realizuar nga
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Sa i pérket veprimit té gjykatés né procesin e nxjerrjes sé provave, éshté paraparé qé ajo
ta kontrollojé ményrén dhe renditjen e marrjes né pyetje té déshmitaréve dhe ekspertéve dhe
nxjerrjen e provave duke mbajtur llogari pér efikasitetin dhe ekonomizimin e procedurés
dhe sipas nevojés pér pércaktimin e té vértetés, mirépo edhe pér dinjitetin e paléve dhe té
déshmitaréve né proceduré. Gjaté veprimit, gjykata mund edhe té ndalojé ndonjé pyetje ose
pérgjigje né pyetje qé éshté parashtruar mé paré, nése vleréson se ajo éshté e palejueshme
ose irelevante, mund ta refuzojé nxjerrjen e ndonjé prove pér té cilén konsideron se éshté e
panevojshme dhe e paréndésishme pér léndén, mirépo né asnjé ményré nuk ka mundési qé pas
marrjes sé drejtpérdrejté né pyetje, t'ia ndalojé té drejtén palés kundérshtare qé ta marré né pyetje
né ményré té kryqézuar déshmitarin kundérshtar. Mirépo, kété shkelje té procedurés e hasém né
2% té té dhénave qé u pérpunuan.

Kur béhet fjalé pér marrjen e kryqézuar né pyetje, té¢ dhénat tregojné se duhet té punohet
pér pérmirésimin e té gjitha paléve té pérfshira né proceduré. Né fakt, marrja e kryqézuar né pyetje
éshté paraparé qé té jeté e kufizuar dhe té ndérlidhet vetém me pyetjet té cilat jané parashtruar mé
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paré gjaté marrjes né pyetje t&€ déshmitarit nga ana e palés qé e ka propozuar. Gjaté monitoringut
té realizuar éshté konstatuar se nga kjo rregull qé éshté paraparé né LPP, ka shmangie prej 18%. Mé
sakté, gjaté 88 shqyrtimeve té realizuara né té cilat éshté zbatuar marrja e kryqézuar né pyetje, né
72 prej tyre, e kjo éshté 82%, marrja e kryqézuar né pyetje ka qené e kufizuar né pyetjet nga marrja
e drejtpérdrejté né pyetje, ndérsa né 18% té rasteve kjo nuk ka ndodhur. Né situata té caktuara,
jané evidentuar raste né té cilat gjykatésit kané reaguar né meényré té drejtpérdrejté kur éshté
parashtruar ndonjé pyetje, e cila nuk bén pjesé né konceptin e marrjes sé kryqézuar né pyetje,
edhe pse éshté diskutabile se a kané ata té drejté té mos lejojné té parashtrohet ndonjé pyetje pa
kundérshtim té rregullt nga pala né proceduré. Né raste té tjera, veté palét kundérshtare nuk kané
pasur kundérshtime né lidhje me pyetjet, késhtu qé ato jané qartésuar dhe éshté dhéné pérgjigje né
to.

Ajo qé le pérshtypje nga té dhénat e mbledhura éshté fakti se mekanizmi i marrjes sé kryqézuar
né pyetje mé tepér shfrytézohet nga ana e mbrojtjes se sa nga ana e pérfagésuesve té aktakuzés.
Né fakt, si¢c mund té shihet edhe nga grafikét e méposhtém (ku né boshtin horizontal né fund té
grafikéve éshté paraqitur numri i té akuzuarve né proceduré), nga ana e prokurorisé publike gjithsej
64 persona jané marré né pyetje né formé té kryqézuar, ndérsa nga ana e mbrojtjes 104 persona. Nga
kjo informaté mund té nxirret pérfundimi se mbrojtésit e té akuzuarve jané mé té vendosur pér t'i
shfrytézuar té gjitha resurset qé i kané né dispozicion qé ta realizojné strategjiné e tyre pér mbrojtje
dhe ta déshmojné teoriné e tyre té rastit né interes té té akuzuarve.

Persona té marré né pyetje né
ményré té€ kryqézuar nga PP-ja

Persona té marré né pyetje né
ményré té€ kryqézuar nga mbrojtja
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Edhe njé tregues se palét né proceduré duhet té punojné pér ta pérmirésuar zbatimin e
mekanizmit t€ marrjes sé kryqézuar né pyetje, éshté fakti se madje né 31% té marrjeve né pyetje
nuk jané pérdorur pyetjet e mbyllura gjaté procesit té marrjes sé kryqézuar né pyetje. Poashtu jané
evidentuar edhe ndérprerje gjaté marrjes sé kryqézuar né pyetje, mé sakté né 31% té marrjeve né
pyetje, marrja e kryqézuar né pyetje nuk éshté zhvilluar né ményré té pandérpreré. Ndérsa sipas
perceptimit té vézhguesve, marrja e kryqézuar né pyetje ka gené me pérqgindje té suksesit prej 80%.

Sa i pérket zbatimit t& kundérshtimeve si mekanizém taktik pér mbrojtjen e strategjisé né
rastin konkret, mund té shohim se né fakt edhe prokuroria edhe mbrojtja, praktikisht njésoj e
pérdorin até. Mirépo, né krahasim me té dhénat statistikore nga analiza e pérgatitur vitin e kaluar,
kur prokuroria i ka shfrytézuar kundérshtimet né 22% té rasteve, ndérsa mbrojtja né 11%, kété vit
hasim njé rénie té vogél té késaj pérqindjeje te prokuroria, ndérsa rritje né anén e mbrojtjes. Mé
sakté, prokuroria i ka shfrytézuar kundérshtimet né 20% té shqyrtimeve, ndérsa mbrojtja né 15%,
qé né fakt con né afrimin e té zbatimit té kétij mekanizmi.
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ME larté pérmendém se mundésia qé gjykata té parashtrojé pyetje me géllim qé té qartésohen
disa fakte dhe paqartési te déshmité, nuk éshté kufizuar krejtésisht duke pasur parasysh se né ligjin
paraprak pér proceduré penale kjo mundési ishte ekskluzivitet vetém i gjykatés, gjegjésisht vetém
gjykata éshté ajo qé i parashtron pyetjet, ndérsa palét né fund té marrjes né pyetje parashtronin
pyetje me géllim qé té konstatohet ndonjé fakt i léshuar. Gjykata tani ka mundési qé pas realizimit
té marrjes né pyetje nga njéra dhe pala tjetér né proceduré, té parashtrojé pyetje, mirépo kjo nuk
duhet té shndérrohet né marrje té posagme né pyetje.

Zbatimin e késaj mundésie mund ta analizojmé nga grafiku i méposhtém i cili tregon se
gjykata né masé té madhe e shfrytézon kété mekanizém té lejuar té parashtrojé pyetje edhe até né
48 shqyrtime té ndjekura ose né pérgindje né 42% té shqyrtimeve té ndjekura.

A e shfrytézon gjykata té drejtén e saj qé t'i
parashtrojé pyetje déshmitarit/ekspertit
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Né disa nga pyetésorét madje shkruan se gjykatésit kété mundési té tyre e kané shndérruar
né marrje té vecanté né pyetje té déshmitaréve/ekspertéve. Eshté e qarté se kéto shprehi té vjetra
qé rrénjét i kané né sistemin e méparshém, akoma gjejné zbatim, edhe pse sistemi i veprimit éshté
diametralisht i kundért.

Sa i pérket nenit 388 paragrafi 2, mé sakté pérjashtimit nga nxjerrja e drejtpérdrejté e provave,
ku éshté paraparé qé déshmité e déshmitaréve té dhéna né procedurén hetimore dhe déshmité e
mbledhura né kuadér té veprimeve té mbrojtjes gjaté procedurés hetimore mund té shfrytézohen
gjaté marrjes sé kryqézuar né pyetje ose gjaté pérgénjeshtrimit té konstatimeve té dhéna ose né
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pérgjigje té pérgénjeshtrimit, me qéllim té vlerésimit té besueshmérisé sé deklaratave t&¢ dhéna né
shqyrtimin kryesor, mund té konstatojmé se né masé t&¢ madhe nuk &éshté zbatuar ky pérjashtim.
Mirépo, né njé pérqgindje té caktuar, gjegjésisht né 18% té rasteve kur éshté zbatuar ky pérjashtim,
kjo éshté béré pér shkak té déshmive jokonsekuente, gjegjésisht me qéllim té pérkujtimit té désh-
misé sé dhéné nga déshmitari qé té béhet diskreditimi i tij, e né kété rast kur déshmia qé éshté dhéné
gjaté marrjes sé drejtpérdrejté né pyetje ka dalluar nga déshmia qé éshté dhéné mé paré. Poashtu,
né pérqgindje mé té vogél éshté propozuar nga ana e prokurorit publik qé té lexohet déshmia e
déshmitarit, gjegjésisht e té akuzuarit qé éshté dhéné né procedurén paraprake, gjegjésisht né 8% té
shqyrtimeve té ndjekura.

Deklaratat/déshmité e shfrytézuara qé Leximi i déshmisé sé té akuzuarit né
jané dhéné né procedurén paraprake procedurén paraprake

o I

PO, pér déshmoi I
jokonsekuente

PO, pér pérkujtim . 11
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Kur béhet fjalé pér marrjen né pyetje té té akuzuarit gjaté procedurés, me réndési éshté té
theksohet se né bazé té nenit 391 paragrafi 1, ai merret né pyetje me propozim té mbrojtjes. Me fu-
tjen e késaj dispozite né ligj, plotésisht hiqet doré nga parimi i marrjes né pyetje té té akuzuarit me
automatizém né proceduré edhe até pér shkak té nevojés sé prokurorisé pér ta déshmuar akuzén.
Me eliminimin e kétij sistemi té marrjes né pyetje, té akuzuarit i mundésohet qé té mos merret né
pyetje né proceduré, gjegjésisht kjo i lihet né dispozicion mbrojtjes, e jo si mé paré qé té detyrohet
ta shfrytézojé té drejtén e heshtjes, kur konsideron se nuk duhet té japé déshmi, e me kété té im-
ponohet njé fotografi e gabuar pér té, mé shpesh se éshté fajtor dhe té nxirren pérfundime té para-
kohshme nga ana e gjykatés pér té dhe pér veprimet e tij.

Né qofté se nga ana e mbrojtjes éshté dhéné propozim pér marrjen né pyetje té té akuzuarit,
ai gjaté shqyrtimit merret né pyetje né pérputhje me rregullat qé zbatohen dhe qé vlejné pér mar-
rjen né pyetje té déshmitaréve, gjegjésisht ekspertéve né aspekt té llojeve té marrjes né pyetje, me
até qé i akuzuari nuk mund té refuzojé té pérgjigjet né pyetjet qé parashtrohen sipas konceptit té
marrjes sé kryqézuar né pyetje.

Nga té dhénat e mbledhura nga ky vit fituam statistiké se i akuzuari né proceduré éshté
marré né pyetje né 65% té shqyrtimeve té ndjekura, qé tregon se ka rritje né krahasim me té dhénat
nga vitet e méparshme, té cilat tregojné se kjo pérqindje né vitin 2015 ka qené 53%, ndérsa né vitin
2014, 50%.
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A éshté maré né pyetje i akuzuari
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B GJYKIMI I DREJTE - barazia e arméve

Sa i pérket vlerésimit té barazisé sé arméve té paléve, mund té pérfundohet se vézhguesit e
mbajné géndrimin e viteve té kaluara. Respektivisht, sa i pérket pyetjeve se a jané trajtuar palét né
ményré té barabarté nga ana e gjykatés (grafiku nr. ___) dhe aika pasur mbrojtja mundésité e njéjta
sikurse edhe prokuroria gjaté propozimi té provave (tabela nr. __), vézhguesit jané pérgjigjur
pozitivisht né pérqindje shumé té larté prej 99%. Gjegjésisht, nga pérgjigjet e dhéna, vetém né tre,
respektivisht né dy raste jané pérgjigjur negativisht né kéto pyetje.

A jané trajtuar mbrojtja dhe i akuzuari né ményré
té barabarté nga ana e gjykatés?

m PO
mJO

Né kété drejtim, mund té konstatohet se gjaté shqyrtimit kryesor kur edhe mé sé shumti vjen
né shprehje mundésia pér ti kundérshtuar armét para gjykatés, gjykata né masé t&€ madhe palét i
trajton né ményré té barabarté, gjegjésisht u jep mundési té barabarté té prezantojné prova. Me
kété rast, vérejtjet e konstatuara® né drejtim té kufizimit té té drejtés sé barazisé sé arméve me gjasé
jané rezultat i mundésive té pabarabarta té paléve para sé gjithash gjaté procedurés paraprake, kur
edhe mblidhen provat, prandaj né ményré analoge, né qofté se palét nuk kané mundési qé disa
prova t'i mbledhin gjaté hetimit, as qé do té kené mundési qé ato t'i propozojné qé té nxirren gjaté
shqyrtimit kryesor. Né kété ményré, né fakt problemet né aspekt té barazisé sé arméve té paléve
si pjesé e parimit pér gjykim té drejté, ka mundési té jené t& maskuara né qofté se ato analizohen
vetém népérmjet vlerésimit té tyre pér rolin e gjykatés gjaté shqyrtimit kryesor.

9  Shih: Kallajxhiev G., Denkovska M., Analizé e té dhénave nga procedurat e vézhguara gjyqésore né vitin 2015, Koalicioni
“Té gjithé pér gjykim té drejt&”, Shkup, 2015, fq. 52.
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A i kishte mbrojtja mundésité e njéjta sikurse
edhe prokuroria pér propozimin e provave?

m PO
mJO

E drejta/parimi i gjykimit publik

Sa i pérket asaj se a jané gjykimet publike, si njé nga parimet themelore té procedurave
gjyqésore, mund té konstatojmé se vézhguesit nuk kané vérejtur veprime té médha jokoneskuente
gjaté zbatimit té dispozitave té LPP-sé. Késhtu, vézhguesit kané konstatuar se edhe né rastet kur
publiku ka gené i pérjashtuar, kjo éshté béré né pérputhje me dispozitat e LPP-sé.

Ajo qé éshté interesante né aspekt t&€ mbrojtjes sé té drejtés pér gjykim publik éshté ngecja e
qarté né aspekt té publikimit té kohés dhe té léndéve qé udhéhiqen né gjykata. Sa i pérket késaj
pyetjeje kemi pérkeqésim té vazhdueshém, késhtu qé né krahasim me vitin e kaluar, kur para
gjykatés nuk éshté publikuar koha dhe vendi i gjykimit vetém né 12% té 1éndéve té vézhguara'®,
kété vit kemi pérkeqésim, edhe até né pothuajse 20% té léndéve té analizuara. Shkaqet pér kété
pérkeqésim té té drejtés pér informim té publikut pér até se cilat procedura mbahen né objektet e
gjykatave, edhe até kur dhe ku, mund té gjenden né faktet se kemi mirémbajtje té keqe té tabelave té
informacionit népér gjykata; se thjeshté né buxhetet e gjykatave kemi planifikim té keq sa i pérket
mirémbajtjes sé rregullt té kétyre sistemeve pér njoftim ose se shérbimet administrative té gjykatave
nuk jané té njoftuara sa duhet me réndésiné e informimit né kohé pér seancat qé zhvillohen népér
gjykata, dhe pér kété arsye edhe e anashkalojné kété obligim té tyre gjaté ushtrimit té rregullt té
kompetencés gjyqésore.

A ishte publikuar koha dhe vendi i gjykimit né tabelén jashté gjykatés?

JO
19%

PO
81%

10 Po aty, fq. 54.
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E drejta/parimi i paanshmérisé

Njéra nga té drejtat esenciale né kuadér té té drejtés pér gjykim korrekt dhe proceduré té drejté
padyshim éshté edhe e drejta pér paanshméri té gjykatés. Analiza e mbrojtjes sé késaj té drejte népér
procedurat gjyqésore u bazua né njé grup pyetjesh gé kishin té béjné me pérjashtimin e gjykatésve,
qé padyshim éshté njéri nga mekanizmat né kushte té anshmérisé sé dukshme té gjykatés ndaj
ndonjérés palé. Me kété rast, nga seancat e vézhguara, vézhguesit nuk kané qené déshmitaré té
ndonjé rasti ku palét kané kérkuar pérjashtim té gjykatésve. Nga kéto té dhéna mund té konstatojmé
se gjykata i ka zbatuar né ményré adekuate dhe u ka kushtuar vémendjes dispozitave me té cilat né
LPP éshté paraparé pérjashtimi i detyrueshém i gjykatésve, si dhe se e ka udhéhequr procedurén né
ményré adekuate, pa 1éné me kété rast mundési qé té dyshohet né paanshmériné e saj, si bazé pér
pérjashtim fakultativ té gjykatésve.

Interesante éshté informata sipas té cilés vézhguesit né shtaté seanca kané vérejtur se gjykatésit
kishin mendim té formuar paraprakisht sa i pérket léndés. Posagérisht e réndésishme éshté
informata se gjaté tre viteve té fundit, ky numér rritet né ményré té vazhdueshme, gjegjésisht nga
vetém tre raste para dy vitesh, kemi pesé raste né vitin e kaluar dhe shtaté raste kété vit. Me kété
rast éshté interesante té theksohet se kéto 1éndé mé shpesh kané té béjné me rastet kur té akuzuarit
kané béré pranim té fajit. Késhtu qé edhe pérkundér numrit té vogél té rasteve té evidentuara,
gjegjésisht vetém shtaté nga gjithsej 450 seanca té vézhguara, megjithaté, praktika e kétillé ofron
njé arsye pér brengosje, pér shkak se né kéto raste, né vend té vlerésimit aktiv té pranimit té fajit
nga ana e gjykatés, kemi situaté kur gjykata thjesht mezi pret qé i akuzuari ta pranojé fajin qé ta
konfirmojé qéndrimin e saj né lidhje me té. Aq mé tepér, né kéto raste do té duhej té rivlerésohet
edhe roli i mbrojtésit té personit té akuzuar, gjegjésisht a e ka késhilluar klientin e tij dhe né ¢faré
meényre, né lidhje me pranimin e fajit. Népérmjet rolit té kétillé té gjykatés vihet né piképyetje i
gjithé mekanizimi garantues dhe mbrojtés i saj. Si dalje eventuale nga kjo situaté, me gjasé mund té
shérbejé reforma e ardhshme eventuale e dispozitave t&€ LPP-sé, ku do té futej njé seancé e vecanté
pér vlerésimin dhe pércaktimin e sanksionit penal, dhe me kété edhe né kéto raste, para gjykatés do
té duhej té nxirren prova plotésuese me té cilat do té vértetohej faji i té akuzuarit qé éshté konstatuar
nga ana e gjykatés népérmjet pranimit té fajit nga i akuzuari.

Me kété rast, nga té dhénat mund té pérfundojmeé se gjykata ka gené e njéanshme né pesé raste,
ndérsa né dy raste e ka frikésuar personin e akuzuar. Frikésimi qé éshté béré né kéto raste, si¢ sqaruan
né ményré plotésuese vézhguesit tané, u zbulua né até ményré qé gjykata e ka favorizuar pranimin
e fajit nga personi i akuzuar me até qé gjaté sqarimit té dispozitave té Ligjit pér pércaktimin e llojit
dhe té lartésisé sé sanksionit penal, ka pérdorur fjalé me ané té té cilave e ka stimuluar pranimin e
fajit dhe e ka potencuar faktin se né qofté se e pranon fajin, i akuzuari do té fitojé sanksion mé té
lehté, né krahasim me shqyrtimin kryesor, kur do té merrte sanksion mé té larté.

Konsiderojmé se né kéto raste ndoshta mund té béhet fjalé edhe pér pérzgjedhje té gabuar
té fjaléve nga ana e gjykatés gjaté sqarimit té pasojave nga pranimi i fajit, me qéllim qé, né njéfaré
ményre, edhe t'i ndihmohet té akuzuarit. Megjithaté, konsiderojmé se veprimi i kétillé i gjykatés
do té duhej t¢ minimizohet dhe té eliminohet népérmjet trajnimit adekuat té gjykatésve. E gjithé
kjo me qéllim qé té shmanget praktika e gjykatés kur vetém njoftimi me pasojat nga pranimi i fajit
nga ana e té akuzuarit, do té mund té interpretohej nga ana e té akuzuarit apo pjesémarrésit né
proceduré, si njéfaré favorizimi té pranimit té fajit nga ana e gjykatés. Né kété ményré pranimi i fajit
do té béhej vetém si rezultat i vullnetit té liré té personit té akuzuar dhe ai nuk do té ngarkohej me
asnjé lloj iniciative apo presioni delikat nga ana e gjykatés.

Kur béhet fjalé pér trajnimin plotésues té gjykatésve, padyshim duhet potencuar edhe
trajnimin e gjykatésve pér ményrén e komunikimit ndérmjet gjykatés dhe paléve, vecanérisht duke
e pasur parasysh faktin se pikérisht komunikimi i kétillé joadekuat ex-parte ka mundési qé né
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masé té€ madhe ta démtojé pérshtypjen pér (pa)anshmériné e gjykatés te i akuzuari ose te publiku
né pérgjithési. Kjo pérshtypje bazohet né faktin se vézhguesit e kané vérejtur kété praktiké né 12
seanca, qé paraqet rritje té konsiderueshme né krahasim me vitin e kaluar kur ky komunikim éshté
evidentuar vetém né 5 raste.

A kishte komunikim joadekuat ex-parte?

PO
4%

JO
96%

Shkaqget pér nevojén pér trajnim plotésues té gjykatésve paraqiten pér faktin se né kushte
té komunikimit joadekuat ex-parte gjykata rrezikon té konsiderohet si e afért me ndonjérén nga
palét, me gka te publiku i gjeré humbet pérshtypja pér paanshmériné e saj. Né fakt, ndonjéheré
madje edhe mbrojtésit pérpiqen dhe/ose e keqpérdorin kété komunikim joadekuat me gjykatén, me
qgellim qé para klientéve té tyre té paraqiten sikur kané raporte/kontakt té afért me gjykatésit, qé né
até ményré t'i arsyetojné premtimet, jo gjithmoné reale, qé ua japin klientéve té tyre pér rezultatin
pérfundimtar té procedurés penale.

Supozimi i pafajésisé

Ngushté e lidhur me anshmériné dhe ¢éshtjet qé u analizuan mé larté éshté edhe ¢éshtja
e supozimit té pafajésisé. Késhtu, pér dallim nga viti i kaluar, edhe kété vit kemi pérkeqésim té
gjendjes qé éshté shprehur népérmjet té dhénave pér perceptimin e vézhguesve. Né fakt, vézhguesit
kané vérejtur shkelje té késaj té drejte té té akuzuarit né teté raste ose né tre pér qind té rasteve, qé
éshté tre heré mé shumeé se sa vitin e kaluar, kur shkelja e késaj té drejte ishte vérejtur vetém né njé
pér qind té rasteve'!. (tabela _ ).

A ekzistonte dicka qé do té sugjeronte se nuk éshté respektuar
parimi i supozimit té pafajésisé?

mPO mJO

11 Po aty, fq. 60.
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Ky konstatim, né qofté se ndérlidhet me té dhénat paraprake sa i pérket paanshmérisé sé
gjykatés, ku vézhguesit tané kané konstatuar se gjykata ka qené e njéanshme né 7 raste, ndérsa né
teté raste éshté shkelur e drejta e supozimit té pafajésisé sé personit té akuzuar, mund té ¢ojé né
pérfundimin se né té gjitha rastet e evidentuara gjykata ka qené e njéanshme né dém té personit
té akuzuar. Pasojat nga ky pérfundim nuk ka nevojé té¢ komentohen. Pér kété qéllim konsiderojmé
se duhet té realizohet trajnim plotésues pér gjykatésit sa i pérket rolit té tyre gjaté procedurés pér
vlerésimin e pranimit té fajit nga personi i akuzuar. Megjithaté, njé dozé optimizmi jep numri i
vogél i 1éndéve té evidentuara, qé ¢on né pérfundimin se kjo dukuri nuk éshté shumé e pérhapur te
gjykatésit dhe se me lehtési mund té pengohet dhe té largohet.

E drejta pér mbrojtje

E drejta pér mbrojtje u analizua népérmjet njé grupi té pyetjeve qé kishin té béjné me
késhillén pér té drejtat e té akuzuarit, efikasitetin e mbrojtésve né realizimin e teorisé sé tyre té
rastit gjaté shqyrtimit kryesor, si né aspekt té qasjes sé mbrojtjes deri te té gjitha provat, kohés
adekuate pér pérgatitje, ashtu edhe né aspekt té kufizimeve eventuale té késaj té drejte dhe/ose
kufizimeve té té drejtés pér komunikim me mbrojtésin e tij pér personat e akuzuar qé jané té
paraburgosur.

Sa i pérket efektivitetit té té drejtés pér mbrojtje, vézhguesit tané kané vérejtur se né 19 raste,
gjegjésisht né 12% té pérgjigjeve né kété pyetje, mbrojtésit nuk kané qené né lartési té detyrés sé
tyre sa i pérket sigurimit té mbrojtjes efikase dhe profesionale té klientéve té tyre. Né kété drejtim,
edhe pérkundér pérqindjes relativisht té ulét té numrit té pérgjithshém té 1éndéve té vézhguara,
megjithaté, jemi té detyruar té pérmendim se mbrojtésit, e poashtu edhe avokatét si profesionisté té
fushés sé tyre, jané té obliguar qé té kujdesen pér té siguruar trajnime té vazhdueshme dhe avancim
té standardeve profesionale pér anétarét e tyre. Mu pér kété, duhet té béhen analiza té vazhdueshme
pér efikasitetin dhe profesionalizmin e mbrojtésve'?, veganérisht né kushte kur éshté futur sistemi
akuzativ, 1 cili shihet qarté gjaté shqyrtimit kryesor, né té cilin nga veprimet e mbrojtjes né masé
té madhe varet edhe rezultati pérfundimtar i procedurés penale. Argument plotésues pér kété fakt
éshté edhe trendi brengosés i rritjes né krahasim me vitin e kaluar, edhe até prej 6%'* né 12% nga
pyetésorét e plotésuar qé u analizuan. Gjaté késaj, fillimisht fjalén e kemi pér formésimin adekuat
té teorisé sé rastit t¢ mbrojtjes, duke vazhduar me propozimin e provave adekuate e deri te roli i
tyre aktiv né pérgénjeshtrimin e provave té akuzés népérmjet pyetjeve té kryqézuara dhe aftésisé
pér té parashtruar kundérshtime te gjykata pér mospranimin e pyetjeve té parashtruara nga ana e
prokurorisé gjaté déshmimit té déshmitaréve.

Me kété rast, sa i pérket efikasitetit té mbrojtjes sé dhéné, né mbrojtje té tyre, mbrojtésit
mé shpesh i kané theksuar argumentet se nuk kané pasur kohé té mjaftueshme pér ta pérgatitur
mbrojtjen e tyre ose se jané ballafaquar me kufizime té caktuara gjaté kontaktit me klientét e tyre.
Paqartési té kétilla vézhguesit kané vérejtur né katér raste.

Nga ana tjetér, mbrojtésit, tradicionalisht, si probleme pér sigurimin e mbrojtjes efikase dhe
efektive té klientéve té tyre i kané theksuar: kufizimin e qasjes né té gjitha provat me té cilat ka
disponuar prokuroria (né 6 raste), mosdorézimin e provave (né 3 raste) dhe 5 raste té tjera (Grafiku

12 Réndésia e rolit t¢ mbrojtésit gjaté procedurés penale akuzative, e veganérisht gjaté procedurés pér marréveshje éshté
potencuar né shumé hulumtime empirike qé né vitet e 70-ta té shekullit té kaluar né SHBA dhe Angli - shih mé tepér,
pér shembull: Albert Alschuler, The Defense Attorney < Role in Plea Bargaining, 84

13 W6wuz, cTp. 68.
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nr.) kur mbrojtésve u éshté penguar kjo e drejté. Vérehet se kété vit kemi rritje drastike té kétyre
ankesave nga ana e mbrojtésve, edhe até nga dy raste té evidentuara vitin e kaluar né katérmbédhjeté
raste kété vit, apo shtaté heré mé tepér'.

A reagoi mbrojtja pér shkak se

B Nuk u éshté dhéné qasje
né té gjitha provat

m Nuk u jané dorézuar provat

Tjetér

Kjo do té thoté se géllimet e déshiruara té reformés sé procedurés penale' qé jané zbatuar
me sjelljen e LPP-sé né vitin 2013, nuk kané pasur jehoné adekuate né praktiké, prandaj, sipas
analogjisé, do té¢ duhej t¢ mendohet pér ndryshimin e dispozitave té LPP-sé, me qéllim té
pérfshirjes sé mekanizmave garantues pér mbrojtésit me qéllim té pérforcimit té obligimit qé
mbrojtja té keté qasje né té gjitha provat e akuzés. Kjo do té mundésohej duke e futur ndalesén
pér nxjerrjen e provave qé nuk u jané dorézuar mbrojtésve, e qé jané né dém té té akuzuarit
ose duke e futur obligimin pér nxjerrjen e provave qé jané né dobi té mbrojtjes, e pér té cilat
mbrojtja thoté se i posedon prokuroria, mirépo té cilat nuk u jané dhéné mbrojtésve. Pastaj,
do té duhej té ndalohet praktika e qasjes sé kufizuar té mbrojtésve né prova té caktuara, me
até qé nuk u lejohet kopjimi ose (ri)incizimi i tyre. Gjegjésisht, né rastet kur provat vetém u
prezantohen mbrojtésve né zyrat e prokurorisé, pa u mundésuar mbrojtésve qé kéto prova t’i
fotokopjojné ose t'i kopjojné, ose kur ky aktivitet éshté i ngarkuar me shpenzime shumé té larta
joadekuate pér kopjim ose shumézim elektronik né ndonjé medie tjetér elektronike pér bartjen
e té dhénave.

Poashtu, konsiderojmé se éshté e nevojshme té ndryshohen dhe té zgjerohen afatet ligjore sipas
té cilave i dyshuari dhe mbrojtési gjaté hetimit kané té drejté té dorézojné dokumente té caktuara
personale, prova ose té kérkojné nga prokurori té realizojé veprime té caktuara hetuese dhe té
sigurojé prova té caktuara, né kuptim té paragrafit 4 té nenit 302 té LPP-sé, si dhe té parashihet afat
i veganté gjaté shqyrtimit kryesor qé do té paraqiste kohé adekuate pér pérgatitjen e mbrojtjes né
lidhje me provat e reja qé jané fituar nga prokuroria.

B SHQIPTIMI DHE PUBLIKIMI I AKTGJYKIMIT

Pas nxjerrjes sé té gjitha provave, gjegjésisht pas pérfundimit té procedurés sé provave dhe pas
pérfundimit té shqyrtimit kryesor, né bazé té LPP-sé, me radhé vijné dispozitat qé kané té béjné me
aktgjykimin. Ligji yné pér proceduré penale njeh 3 lloje té aktgjykimeve edhe até: refuzues — me

14 Po aty, fq. 70.

15 Shih: Krapac D., Kambovski V., Buzharovska G., Kallajxhiev G., Strategjia pér reformé té té drejtés ndéshkuese, Ministria
pér Drejtési, Shkup, 2007, gjendet né: http://arhiva.vlada.mk/registar/files/strategija_kazneno.pdf
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té cilin refuzohet aktakuza, lirues — me té cilin i akuzuari lirohet nga aktakuza dhe dénues — me té
cilin i akuzuari shpallet fajtor.

Vézhguesit e Koalicionit nuk kané hasur né aktgjykime refuzuese dhe liruese, mirépo gjaté
procedurés jané hasur situata ku éshté térhequr aktakuza nga ana e prokurorit. Né 9 raste nga léndét
e ndjekura, aktakuza éshté térhequr me até qé kjo éshté béré né 3 1éndé ku si bazé pér ndjekje éshté
kryer vepra penale “Léndim trupor”, né dy léndé “Vjedhje e réndé” dhe nga njé me vepra penale
“Detyrim’, “Rrezikim i siguris€”, “Vepra té rénda kundér sigurisé sé njerézve dhe pronés né komu-
nikacion” dhe “Kryerje e transportit publik pa posedim té licencés”

Aktakuzat e térhequra sipas veprava penale
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3
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2
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Dispozitat e LPP-sé parashohin se pas shqiptimit té aktgjykimit ai duhet té publikohet
menjéheré, me até qé né qofté se gjykata nuk ka mundési qé até ta shqiptojé ditén e njéjté pas
pérfundimit té shqyrtimit kryesor, ta prolongojé edhe publikimin e aktgjykimit, mirépo mé sé
shumti pér 3 dité. Publikimi i aktgjykimit éshté paraparé qé té béhet nga ana e gjykatés (kryetari
i késhillit ose gjykatési individual) edhe até né prezencé té paléve, pérfagésuesve té tyre ligjor, té
autorizuarve, mbrojtésve, me ¢rast shqiptimi i tij lexohet publikisht dhe shkurtimisht pérmenden
shkaget pér sjelljen e tij. Né arsyetimin e shkurtér, gjykata jep njé pasqyré té veprés penale pér
té cilén “ngarkohet” dhe tashmé éshté dénuar (me aktgjykimin) i akuzuari, si dhe té provave té
prezantuara.

A béri gjykata njé pasqyré té veprés
Publikimi i aktgjykimit penale me té cilén ngarkohet i
akuzuari dhe t€ provave té prezantuara
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Nga té dhénat e pérpunuara té vézhguesve, vérejtém se né 74% té rasteve, aktgjykimi &éshté
publikuar, kundrejt 26% kur kjo nuk éshté béré, mirépo edhe se né shqyrtimet né té cilat éshté
publikuar aktgjykimi, né 41 rast gjegjésisht shqyrtim, gjykata ka béré pasqyré té veprés penale dhe
té provave, né 3 shqyrtime kété e ka béré pjesérisht, ndérsa né 9 shqyrtime aspak nuk i ka kush-
tuar kohé dhe vémendje késaj. Né krahasim me t€ dhénat statistikore t& vitit t& kaluar, té cilat u
mblodhén pér nevojat e analizés sé njéjté, mund té vérejmé se ka trend té rritjes sé pérqindjes sé
aktgjykimeve qé nuk jané shqiptuar publikisht dhe nuk jané publikuar. Konkretisht, né bazé té té
dhénave té vitit té kaluar, gjykata né 88% té rasteve aktgjykimin e ka shqiptuar publikisht, kundrejt
12% kur nuk e ka béré kété.

Mirépo, ajo qé éshté me réndési pér ne éshté se né bazé té nenit 406 té LPP-sé, pas publikimit té
aktgjykimit, kryetari i késhillit ose gjykatési individual do t'i késhillojé palét pér té drejtat pér ank-
esé, si dhe pér té drejtén pér té marré pérgjigje pér ankesén. Né qofté se eventualisht éshté shqiptuar
dénim me kusht, gjykata e ka pér obligim qé té paralajmérojé pér réndésiné e dénimit me kusht dhe
kushtet té cilave doemos duhet t'u pérmbahet i akuzuari, qé tashmé éshté i dénuar.

A ijané sqaruar té akuzuarit kushtet pér ankesé

0 10 20 30 40 50 60

Si¢ mund té shihet né grafikun e mésipérm, né 24% té rasteve, qé pérkon me 15 shqyrtime
té vézhguara, gjykata nuk i ka sqaruar kushtet pér ankesé edhe pse e ka pasur pér obligim ta béjé
kété, pa marré parasysh se a ka qené i akuzuari me mbrojtésin e tij né shqyrtim ose jo. Ndérsa né
76% té shqyrtimeve, pérgindje kjo qé pérkon me 48 shqyrtime té vézhguara, gjykata ka vepruar né
pérputhje me ligjin. Do té déshironim té theksojmé se kjo informaté nuk do té ishte edhe aq pér
t'u habitur né qofté se do té kishte informaté se né njé numér té madh té rasteve kur gjykata nuk i
ka sqaruar kushtet pér ankesé, i pranishém ka qené mbrojtési i té akuzuarit, i cili si profesionist ka
mundési qé mé voné ta késhillojé klientin e tij pér procesin e procedurés pér ankesé, mirépo nuk
kemi njé informaté té kétillé késhtu qé nuk mund té japim komente plotésuese.

Né qofté se i analizojmé dhe i krahasojmé té dhénat qé kané té béjné me numrin e aktgjyki-
meve (dénuese) kundrejt numrit té aktgjykimeve ku ka pranim té fajit mund té vijmé deri te pér-
fundimi i méposhtém:
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m Aktgjykime né
bazé té pranimit té fajit

= Aktgjykime

Eshté e dukshme se instituti i pranimit té fajit gjaté procedurave éshté zbatuar né masé té
madhe. Té dhénat tregojné se ka pérqindje té larté prej 64% nga numri i pérgjithshém i léndéve té
ndjekura, qé ka té béjé pikérisht me pranimin e fajit né proceduré, kundrejt atyre me aktgjykime
té rregullta (dénuese) prej 36%. Kjo, né pérgjithési, éshté rezultat i nevojés dhe i angazhimit té
mbrojtésve té té akuzuarve pér dénime mé té vogla, duke pasur parasysh faktin se gjaté pranimit té
fajit, né ményré proporcionale zvogélohet edhe lartésia e dénimit, e poashtu edhe i géndrimeve dhe
i perceptimeve té gjykatave, té krijuara me vite, sa i pérket té akuzuarve dhe pashmangshmérisé pér
dénimin eventual té tyre, dhe né bazé té késaj edhe té akuzuarit jané dénuar mé shumé ose mé pak,
mirépo megjithaté jané dénuar.
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PERFUNDIME DHE REKOMANDIME:

e Vazhdojné té ekzistojné problemet me dérgimin jo té rregullt, qé pér pasojé ka mosparaqitjen
e paléve, ekspertéve dhe déshmitaréve né shqyrtimet gjygésore.
Rekomandimi: duhet té rishqyrtohet dhe té pérmirésohet sistemii dérgimit deri te déshmitarét
dhe té futet né pérdorim sistem efikas pér dérgim elektronik deri te palét dhe ekspertét, si dhe té
béhet inkuadrimi aktiv i MPB-sé pér sigurimin e té dhénave personale.

e Problematike éshté praktika e mosshoqérimit té té akuzuarve dhe té personave té
paraburgosur nga institucionet ndéshkuese-pérmirésuese. Shkaqet mé shpesh jané si
rezultat i: problemeve té koordinimit me sistemin pér evidencé té shogérimit té personave
té privuar nga liria, ose i mungesés sé mjeteve financiare ose automjeteve pér shogérimin e
kétyre personave.

Rekomandimi: pérmirésimi i koordinimit ndérmjet organeve dhe pérmirésimi i sistemi i

AKMIS, me géllim té eliminimit té€ problemeve té konstatuara. Ndarje reale e mjeteve buxhetore
pér funksionimin normal té gjykatave.

e Né pjesén e fjalimeve hyrése, éshté konstatuar praktika e pérgatitjes ose prezantimit
joadekuat té pérmbajtjes sé tyre, me ¢’rast ato shndérrohen né lexim té aktakuzés, nxjerrjes
sé provave, potencim té dénimit té méparshém té personit té akuzuar, pa e paraqitur gjaté
késaj teoriné e rastit dhe pa i pércaktuar ¢éshtjet juridike qé do té shqyrtohen.

Rekomandimi: Mbajtja e trajnimit plotésues pér subjektet e pérfshira né procedurén penale sa
i pérket zbatimit té drejté té dispozitave té LPP-sé qé kané té béjné me fjalimet hyrése.

e Edhe pse éshté institut i ri, pranimi i fajit éshté i pérfagésuar né ményré adekuate né sistemin
nacional té té drejtés ndéshkuese dhe ai nuk varet nga lloji i veprés penale, edhe pse mé
shpesh zbatohet pér veprat mé té lehta penale. Nga té dhénat e fituara mund té nxirret
pérfundimi se ky institut éshté i njohur nga ana e subjekteve né procedurén penale si mjet
efikas pér pérfundim té shpejté, efikas dhe efektiv té procedurave penale.

e Gjaté vlerésimit té pranimit té fajit éshté vérejtur praktiké joadekuate nga ana e gjykatave
kur jané miratuar pranime té mangéta té fajit, gjegjésisht situata kur gjykatat nuk e kané
vértetuar plotésisht se pranimet e fajit a jané béré me vetédije dhe/ose vullnetarisht.

Rekomandimi: ka nevojé pér trajnim plotésues té gjykatésve me géllim té mbrojtjes proaktive
té drejtésisé né kushte kur éshté béré pranimi i fajit gjaté shqyrtimit kryesor, gjegjésisht té rritet roli
i tyre aktiv gjaté vlerésimit té pranimit té fajit.

o Gjaté vlerésimit té pranimit té fajit éshté vérejtur praktiké joadekuate nga ana e gjykatave
pér miratimin e pranimeve té fajit pa mbéshtetje té mjaftueshme me fakte. Gjegjésisht, gjaté
procedurés sé reduktuar té provave, nxirren prova vetém pér dénimin e méparshém té
personit té akuzuar.

Rekomandimi: reformé e LPP-sé duke futur autorizim pér gjykatén qé té kérkojé nga palét
té nxjerrin prova né sasi dhe cilési qé jané té nevojshme pér gjykatén qé t¢ mund plotésisht ta
miratojé pranimin e fajit té t€ akuzuarit ose duke futur dispozita pér mbajtjen e seancés sé vecanté
pér pércaktimin e llojit dhe té lartésisé sé sanksionit.
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e Zbatimi i rrallé i masave pér sigurimin e prezencés sé personit té akuzuar, té cilat mund té
jené alternativé e paraburgimit, efikasiteti i té cilave éshté i pranuar né sistemet e tjera mé té
zhvilluara té té drejtés ndéshkuese.

Rekomandimi: futja e mekanizmit adekuat pér zbatimin dhe kontrollin e masave mé té lehta,
i cili gjykatés do t'i ofronte t& dhéna dhe garanci té mjaftueshme pér zbatimin e tyre efikas. Kéto
mekanizma mund té futen népérmjet ndryshimeve ligjore né LPP dhe né Ligjin pér shérbimin e
provés duke i inkorporuar kéto masa né kompetencat e shérbimeve té provés.

o [Eshté evidentuar jokonsekuencé né renditjen ligjore té nxjerrjes sé provave me arsyetimin
se béhet fjalé pér ekonomizim té procedurés.

Rekomandimi: té ndigen dispozitat e LPP-sé sa i pérket renditjes sé nxjerrjes sé provave.

e [Eshté konstatuar pérgindje e larté e zbatimit jo té rregullt té dispozitave té LPP-sé qé kané
té béjné me marrjen né pyetje té drejtpérdrejté, té kryqézuar dhe plotésuese té déshmitaréve
dhe té ekspertéve, qé éshté rezultat i mospérvetésimit té duhur té teknikave dhe zbatimit té
tyre nga ana e pjesémarrésve né proceduré.

Rekomandimi: ka nevojé pér trajnim plotésues té paléve né procedurén penale pér zbatimin
e rregullt té kétyre instituteve.

e Zbatimi i shpeshté, pa arsye, i autorizimit té gjykatés qé né fund té marrjes né pyetje té
déshmitaréve/ekspertéve té parashtrojé pyetje, e madje né raste té caktuara ky aktivitet i
gjykatés kalon né marrje té veganté né pyetje.

Rekomandimi: reformé e dispozitave té LPP-sé me qéllim té eliminimit té kétij autorizimi té
gjykatés.

o Jané konstatuar léshime té caktuara nga ana e shérbimeve administrative té gjykatave, me
até qé nuk jané publikuar né ményré adekuate vendi dhe koha e mbajtjes sé seancave té
léndéve gjyqésore.

Rekomandimi: puna e gjykatave té béhet publike dhe transparente duke e publikuar kohén
dhe vendin e seancave, si né ueb-faget e gjykatave ashtu edhe né kuadér té ndértesave té gjykatave.

e Dérséri éshté evidentuar praktika e shkeljes sé té drejtave té procesit t¢ mbrojtjes duke e
kufizuar qasjen te provat ose duke e véshtirésuar shikimin e tyre.
Rekomandimi: pérmirésimi i dispozitave té LPP-sé me qéllim té eliminimit té praktikés
sé qasjes sé kufizuar té mbrojtésve deri te provat e prokurorisé, si dhe rishqyrtimi i rregullave té
miratuara pér lartésiné e kompensimit té shpenzimeve pér qasje dhe kopjim té provave.

e Ka trend té rritjes sé pérqindjes sé aktgjykimeve qé nuk jané shqiptuar publikisht dhe nuk
jané publikuar.
Rekomandimi: zbatimi konsekuent i dispozitave té LPP-sé pér shqiptimin publik dhe
publikimin e aktgjykimeve.
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Analysis of data collected from trial monitoring in 2016

Hl INTRODUCTION

The Coalition “All for Fair Trials” is a network of 14 civic organisations. Its members are
local citizen associations for the purpose of monitoring trials before competent courts, in order
to: a) ensure the guaranteed rights to fair trial as envisaged in the Constitution, laws and ratified
international agreements; b) increase the public awareness and underline the required reforms and
the respective implementation concerning trials; ¢) enhance the practical knowledge of students of
law; and d) strengthen the role and capacity of non-governmental organisations.

Given the current increasing necessity for trial monitoring, in particular concerning the
field of criminal law, i.e. criminal procedure, in the course of 2016, the Coalition, financially
supported by the OSCE Mission to Skopje, implemented the project «<Enhancing the independence,
transparency and efficiency of the judiciary through trial monitoring”, as continuation of trial
monitoring activities from the previous year. It focused on the application of the new Law on
Criminal Procedure in all four appellate regions in the country, specifically, in the basic courts, for
the purpose of drafting a situational analysis along with recommendations for future activities and
reforms, aimed at enhancing the capacities of the judicial system in the country.

B METHODOLOGY

Monitors

15 monitors, with several-years long experience in trial monitoring throughout the country,
were recruited for the needs of the project and for the preparation of the analysis, resulting from
the available data from trial monitoring. The monitors were required to have a university degree — a
degree in law and thorough knowledge of criminal matters in order to be able to identify the most
prevalent challenges encountered by the courts and all participants in criminal proceedings, as well
as to detect the inadequate, i.e. incomplete implementation of the Law on Criminal Procedure.

Questionnaire

In the process of collecting data from trial monitoring, the monitors were provided with a tool,
i.e. a questionnaire, which guided them within the system for processing the initial information
and observations that were noted during their presence in the courtrooms. Specifically, after having
initially obtained the overall information from a particular hearing, based on 72 systematically
arranged questions in the questionnaire, the monitors entered the collected data to an extent and
in a manner that served the needs of the analysis. The questionnaire itself was designed according
to the sequence and manner of conducting criminal proceedings before a competent court, with
particular focus on some of the new provisions, that is, introduced novelties in the Law on Criminal
Procedure, along with provided tailored space where the personal cognitive perception of the
monitors is entered.

B GENERAL DATA

The monitoring system in the framework of this project covered the whole territory of the
country, that is, the four appellate regions, with special focus on the courts in Skopje (Basic Court
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Skopje 1), Veles, Bitola, Shtip, Tetovo, Kumanovo and Kochani and targeted 450 court hearings or
372 criminal cases.

The total number of monitored trials included monitoring of 198 hearings or 152 cases in
the Basic Court Skopje 1; 33 hearings and equivalent number of cases in the Basic Court Veles,
14 hearings concerning 12 cases in the Basic Court Kumanovo, and 71 hearings resulting from 57
cases in the Basic Court Tetovo. In the Basic Court Bitola, the number of monitored hearings was
almost similar to the total number of monitored cases; 29 hearings were monitored concerning 23
cases in the Basic Court Shtip; and finally, the number of monitored hearings in the Basic Court
Kochani largely overlapped with the number of cases, i.e. 16 hearings in 15 cases. The respective
statistics is presented in the Table below.

Statistics on the number of monitored hearings against the number of cases
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Given the fact that the initial phase of this project overlapped with the beginning of the judicial
administration (court clerks) strike, that lasted over half of the period envisaged for trial monitoring,
the very dynamics of the monitoring activity was volatile, i.e. varied and reached its highest peaks
once the strike ended. Namely, as shown in the Table, one can note that the last 3 months of
the monitoring process entail the largest number of hearings, i.e. September- 85, October- 91 and
November- 161 hearings. However, one can especially note the trend of hearings being held at the
Basic Court Skopje 1 during the court administration strike. Even though the court operation was
at stand throughout the country and no hearings were held in most of the courts, i.e. the work was
completely blocked; yet, that was not the case at the Basic Court Skopje 1. In this court, some judges
proceeded with work and held the scheduled hearings, and only small part of them demonstrated
solidarity with the administration and discontinued the work. However, one should note that this
refers to an insignificant number of judges.
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Hearings per month
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The data collected from the total number of hearings that were subject of monitoring throughout
the country show that % of the hearings or 153 were postponed, 119 were completed in verdict, the
indictment was withdrawn in 9 cases, the criminal proceedings were stayed in one hearing, whereas
168 hearings proceeded with procedural acts, as shown on the Chart below. In realistic terms, this is
a striking figure, especially given the fact that the number of postponed hearings in the two biggest
appellate regions is clearly higher compared to the other regions.

Statistics on proceedings taken by courts
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Based on the data, the postponement of hearings relies on several circumstances which are
stipulated both in the Law on Criminal Procedure and beyond the law. Namely, problems such
as improper service of process, and failure of the parties and the witnesses and expert witnesses
to appear in court hearings are singled out as topics that require further elaboration in order to
advance and improve the system of securing the presence of the participants in the proceedings.
The statistics deriving from analysed data show that the postponement of hearings largely results
from the absence of the defendant in the court proceedings — in 97 cases i.e. hearings, or due to
the absence of the public prosecutor — 32 cases; absence of the defence attorney - 26 cases and
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incomplete panel of judges appointed on a specific case - 4 cases. However, one should not overlook
the total number of 53 hearings when the postponement relied on “other grounds”.

One of the stated reasons for non-appearance of the defendants during the trial is the failure
to bring them from the penitentiary facilities before the court. In some cases, it results from lack
of coordination with the registration system for transfer of detainees, while in other cases it results
from technical difficulties (which is necessarily related to finances) for the detainee to be brought
before court when the trial is held in cities outside the regions where the penitentiary institutions
are located. Also, in some cases it results from overlapping with certain high profile court cases that
practically leads to total blockage and dysfunction of the overall system in a given court region (in
this particular case, the Basic Court Skopje 1).

The legal provisions concerning the failure of the public prosecutor, i.e. private plaintiff to
appear before the court clearly stipulate the essential role they have in the proceedings. Despite this
fact, public prosecutors failed to appear before the court in 32 cases or 32 hearings, which is a high
percentage and accounts for 20% of the total number of postponed hearings. This figure is further
augmented by the number of 26 hearings where the defence attorney failed to appear. This fact relies
on the most prevalent reasons that defendants replace their defence attorneys and the concurrent
obligations of defence attorneys in other cases, as well as the time required for the defence attorneys
to study the facts and evidence of the respective case. And finally, one reason for postponements
under the category “other” refers to the failure of witnesses or expert witnesses to appear in court
proceedings, as well as the need to present certain evidence, which is not yet provided or an expert
report which is still not drafted. In the instant case, total of 53 hearings were postponed under the
category of reasons «other».

The Table below provides an overview of postponed court hearings by cities and the most
frequent reasons thereof. In view of the foregoing, this is one of the most striking problems that has
been persistent in the past years in the judiciary. The presented overview leads to the conclusion
that the number of postponements is proportional to the size of the cities where the monitoring
was conducted; hence, all the listed options for postponements in the questionnaire were exhausted
in Skopje and Bitola, unlike smaller cities such as Veles and Kochani. One thing that stands out,
as shown in the Table below, is the defendant’s absence as reason for postponement in Skopje and
Bitola, along with the absence of the public prosecutor (higher % in Skopje).

Reasons for postponement per city
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In view of the monitoring data from the previous year, the data for this year do now indicate
an upward trend, but quite the opposite. The statistics for both the previous and this year, shows
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that % of monitored hearings were postponed, which means that it poses a problem that may not be
overlooked, but would require the adoption of legal solutions along with preventive mechanisms in
order to improve the court proceedings. Whether that would entail improved cooperation among
the judicial authorities and those in charge of bringing detainees before courts, as quite often
the absence of the defendant is not a fault on the part of the court, or whether that would mean
more consistent application of the legal provisions pertaining to sanctioning the parties that fail to
appear in court, such as the public prosecution office in the present case, the necessity for improved
solutions has become increasingly obvious.

Based on the data from the conducted monitoring, the crimes committed in 450 hearings out
of the total number of monitored hearings, mainly refer to the following chapters: «Crimes against
property», «Crimes against life and body» as well as «Crimes against public transport safety».
Most common crimes were “Grand theft” and “Theft” in 60 and 38 of the monitored hearings,
respectively, then “Bodily injury” in 40 hearings, “Endangered safety” in 20 hearings as well as
“Endangered traffic safety” in 23 and «Severe crimes against the security of people and property in
traffic» in 22 of the monitored hearings.
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Number of criminal acts

353-B Wilful misconduct wm 2
284a- Providing public service vehicle services without a license 2
266-a Alienation of state-owned cultural heritage of special importance
244-a lllegal construction
235-a Theft of electricity, heat energy or natural gas
396 illegal manufacture, possession and trade in weapons and explosive materials
392 Autocracy
386 Violence
385 Participation in a mob committing a criminal act
383 attacking an official while performing security-related tasks
382 Preventing official from performing official duties
380 Use of false documents
378 Forgery
366 False report of a crime
364 Failure to report a criminal act or perpetrator
354 Office embezzlement
353 Misconduct
329 Autocracy
316 Espionage
313 Terrorist threat to the constitutional order and security
301 Failure to help a person injured in a traffic accident
300 Severe crimes against the security of people and property in traffic
297 Endangering traffic safety
292 Severe crimes against general security
285 Violation of industrial property rights and unauthorized use of another person's...
279 Tax evasion
278 Smuggling
261 Concealment
260 Usury
258 Extortion
257 Damaging or privileging creditors
252 Breach of trust
249 Fraud in obtaining credit or some other benefit
247 Fraud
243 Damaging someone else's property
242 Vehicle Seizure
239 Evasion
237 Robbery
236 Grand theft
235 Theft
225 Usurpation of immovables
217 Serious crimes against public health
216 Enabling the use of narcotics
215 Unauthorised production and distribution of narcotic drugs, psychotropic...
202 Failure to pay child support
198 Child abduction
197 Extramarital life with a child
193 Showing pornographic material to a child
188 Sexual assault of a child under 14 years
186 Rape
166 Violation of labor rights
157 Violation of copyright and related rights
144 Endangering safety
143 Harassment while performing duty
141 Abduction
140 Unlawful deprivation of liberty
139 Coercion
133 Threatening with a dangerous instrument in a brawl or quarrel
132 participation in a brawl

131 Severe bodily injury se— 12
130 Bodily injury 40

129 Unlawful termination of pregnancy and forced sterilization m 1
123 Murder w2
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From the total of 450 monitored hearings throughout the year, the monitors registered a
number of 815 defendants that appeared in before the court for cases involving only one defendant
or several defendants, reaching up to number of 37 defendants in one single case.
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Article 71 and Article 74 of the Law on Criminal Procedure stipulate the right to defence
attorney. According to the law, any individual who is suspected of or charged with a crime shall
have the right to a defence attorney throughout the whole criminal procedure taken against him/
her. Prior to the first examination or any other proceedings specified in the LCP are taken, the
defendant shall be advised of his/her right to a defence attorney of his/her choice who can be
consulted as well as that the defence attorney can be present during the examination. However,
in cases when the defendant is mute, deaf, or lacks the capacity to successfully defend him/herself
or criminal proceeding are undertaken against the defendant for a crime which is punishable with
a life sentence according to law, a defence attorney must be present at the very first examination.
According to the law, a defence attorney is necessary when detention is foreseen or imposed, that is,
throughout the whole detention period. In a situation when defence is mandatory and the accused
fails to provide his/her defence attorney, the president of the court shall appoint an ex officio defence
attorney for the further course of the proceedings, until the verdict becomes effective.

The following statistics derives from the data collected throughout the monitoring process:
276 accused individuals hired their own defence attorneys, 38 accused individuals were appointed
an ex officio defence attorney and 108 accused individuals had no defence attorney.

Number of hearings in which the defendant had a defence attorney
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Number of hearings in which the defendant
had a defence attorney appointed ex-officio
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The Law on Criminal Procedure prescribes 4 types of summary proceedings: 1) summary
proceedings for cases where a fine or imprisonment sentence up to 5 years is imposed, 2)
proceedings in which a verdict is reached based on a plea agreement between the public prosecutor
and the defendant, including the bargaining on the imposed sanction, 3) mediation proceedings
where a specialized third party takes part - mediator, and 4) proceedings for issuing a penal notice
proposing and prescribing a certain sanction when suflicient evidence of committed crimes exist,
which is under the competence of a trial judge. Having in mind that the monitors from the Coalition
“All For Fair Trials” are allowed to access and attend only proceedings held in the court, i.e. public
hearings, in addition to the regular proceedings, there was an opportunity to attend only one of the
summary proceedings. Accordingly, the collected data include 129 held regular proceedings or this
accounts for 30% of all monitored hearings and 305 summary proceedings, which accounts for 70%
of the hearings held.

Type of proceeding

B Summary proceeding

= Regular proceeding
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l MAIN TRIAL

Pursuant to the Law on Criminal Procedure, when the judge or the panel ascertains that
all individuals required to attend the main trial are present, i.e. whether the trial can be held in
the absence of some of the summoned persons, the court instructs the parties at the main trial
to make the opening statements. The process is conducted in successive order, i.e. the plaintiff-
public prosecutor is given the opportunity to make the opening statement, followed by the defence
attorney, i.e. defendant. In view of this part of the procedure, once this legal instrument started to
apply, the parties are given the opportunity to disclose decisive facts that they intend to prove, to
list the evidence that they will present in a later phase and to determine the questions that will be
discussed. However, LCP distinguishes between the acts undertaken by the court and the application
of this legal instrument both in regular and summary proceedings. Namely, in regular proceedings,
the above mentioned principle of making an opening statement is a rule, according to which the
defence is always entitled not to make an opening statement. In summary proceeding, which cover
over 80 % of the court cases, and entail crimes which are punishable with imprisonment sentence
of up to 5 years, the opening statements of the public prosecutors transform into presentation of
the indictment’s content, whereas the law does not foresee the contribution of the defence in respect
of putting forward decisive facts in favour of the defence. Even though the opening statements are
not legally binding in summary proceedings, they are often utilized also by the defence attorneys.

Based on the processed data resulting from this monitoring exercise, there were a total number
of 122 opening statements made by the public prosecutor, 59 by the defence attorney and 37 by
the defendant. The Table below shows the application of this legal instrument both in regular
and summary proceedings. One specific aspect that stands out is that in regular proceedings, on
several occasions, the defence attorneys exercised their right not to make an opening statement, or
specifically in 7 of the monitored cases. Even though it is not specified for the summary proceedings,
in almost 30% of cases, defence attorneys made opening statements, as shown in the graph below.

Opening statements
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As part of the questionnaire, the monitors were tasked to assess, based on their individual
perception, whether the opening statements disclose the decisive facts that will be further discussed
and proved in the proceedings by the respective party making the opening statement. Accordingly,
the following data were obtained:
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-the public prosecutor’s opening statements were clear in 49% of the hearings, unclear in 23%
of the proceedings and in 28% of the hearings the opening statements only partially revealed what
was presented and will be proved by the public prosecutor;

-the opening statements made by the defence attorney were clear in 77% of the hearings,
unclear in 8% of the hearings, whereas 15% of the opening statements only partially revealed the
facts that the defence i.e. defence attorney will further prove;

-the opening statement made by the defendant was clear in 35% of the hearings, unclear in 6%
of the hearings, and 59% of the opening statements only partially revealed the facts given by the
defendant.

As a result, the data which were in this way obtained concerning the opening statements,
undoubtedly show that defence attorneys make more clear and precise opening statements
compared to the public prosecutors. Furthermore, the high percentage of partially clear facts and
evidence referred to by the defendants are indicative of the need for hiring a professional, that is,
a defence attorney, that would represent the defendant’s interests and from the very beginning of
the proceedings would portray a clear picture to the court about the intentions to propose evidence
and about the case theory that will be elaborated. Yet, one has to note that some of the opening
statements made by the defendants, according to the monitors’ questionnaires, were made in the
presence of their defence attorneys.

Furthermore, one must underline the detected inconsistency in the work of public prosecutors
from the aspect of reducing the opening statement to a “plain” reading of the indictment, without
presenting the theory of the case or the thesis that will be represented, and the way of distinguishing
the legal elements that will be discussed in order to prove the grounds of the indictment. Based
on the processed data, the statistics shows that in over 70% of cases where the opening statements
were made by the public prosecutor, it was reduced to plain reading of the indictment, rather than a
more detailed explanation of what may be derived thereof. Having made such opening statements,
neither the court is clear what will the public prosecutor aim to prove, nor the defence is clear about
the prosecutor’s thesis on the substantiation of the indictment or the plan to prove it.

B GUILTY PLEA

The monitors attended 95 hearings in which the defendant pleaded guilty. On this occasion,
an analysis is conducted on the data obtained from the monitors regarding the legality of the
guilty plea, the role of the court and the parties during the guilty plea process, as well as certain
circumstances of guilty plea that concern some specific instruments in the criminal procedure
and have immediate impact on the justification and legality of guilty plea. Therefore, analysis is
conducted on the data which refer to imposed detention at hearings when the defendant pleaded
guilty, as well as the quantity of presented evidence by the court in determining the type and extent
of criminal sanction under conditions of guilty plea during the first hearing of the main trial.

The Table below shows the trend of submission of guilty pleas, that is, out of the total number
of 450 monitored hearings and 153 postponed, the monitors attended 95 hearings in which the
defendant pleaded guilty. Compared to the total number of hearings held (168), one can draw the
conclusion that data concerning the guilty pleas made by defendants are considered as especially
relevant data for drawing conclusions. Moreover, out of the total number of analysed verdicts - 119,
almost 95 verdicts were reached by guilty plea.
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Guilty plea and type of criminal proceedings

Summary

proceedings Regular proceeding

Guilty plea

Based on the obtained data, one can draw the conclusion that the instrument of guilty plea is
put in place and has begun to take root in the national system of criminal justice. Moreover, this
instrument is also recognised by the parties in the criminal proceedings as an efficient tool for
rapid, efficient and effective completion of criminal proceedings. An additional argument for the
increased application of this instrument may be the data from monitored trials in the previous year
when guilty plea was made in 70 cases out of 550 hearings monitored in total. Compared to this
year, there is an increase of over one third, that is, defendants pleaded guilty at the main trial in 95
cases out of 450 hearings monitored, in total.

However, from the analysis of the basic courts’ annual reports’, the application of guilty plea
is not made in the same extent as in the monitored cases, even though one can conclude that this
instrument is applied with increased frequency.

Pleading guilty in summary proceedings

B Summary proceeding

i Regular proceeding

In view of the applicability, an additional argument is the fact that based on the analysed
data, obtained by the monitors, this instrument is largely applied in summary proceedings, which
accounts for around 85% of the cases, or for crimes which are punishable with up to 5 years of
imprisonment. These data support the thesis that courts feel safer to apply this instrument for
minor crimes, while considered in correlation with the data obtained from the annual court reports,
as well as the data obtained by the trial monitors, one can draw the conclusion that this instrument
is not frequently applied for more serious crimes. The data only confirm that it concerns a new
instrument and the courts, understandably, have certain reservation to apply it in relation to more
serious crimes.

1 For example, see the 2015 Annual Report on the Performance of BC Skopje 1, available at:
http://osskopjel.mk/cms/FCKEditor_Upload/gizv15.pdf
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Concerning the geographical distribution of the guilty plea in relation to the total number of
monitored hearings, one can note that guilty plea was registered, in general, in almost one fifth of
the monitored hearings, which accounts for 20% of monitored hearings. Basic Court Skopje 1 and
Basic Court Tetovo deviate from this trend. Thus, one can notice the lowest number of monitored
hearings in the Basic Court Skopje in which the defendant pleaded guilty, which accounts for 16%
of the total number of monitored hearings, whereas guilty plea was more frequent at the Basic
Court Tetovo, that is, in one third of monitored cases, which accounts for 38% of all monitored

hearings.
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Admission of guilt per criminal act
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396 illegal manufacture, possession and trade in weapons
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353 Misconduct

301 Failure to help a person injured in a traffic accident

300 Severe crimes against the security of people and property in traffic
297 Endangering traffic safety
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As to the type of crimes to which the defendants were willing to plead guilty, in general, it
concerns a wide range of crimes. If compared to the statistical yearbooks on crime movement?, one
can draw the conclusion that the defendants were generally willing to plead guilty to all crimes; or
in other words, the trend of pleading guilty corresponds to the trend of crimes which are processed
before the basic courts. The majority of guilty pleas refer to crimes against the life and body, prop-
erty and public traffic safety. This is followed by crimes against the official position, sexual morality
and sexual freedom. Based on the data, one can discern the fact that pleading guilty during the
main trial does not depend on the type of crime. Generally, this is a positive conclusion as one
cannot detect any selection in the guilty plea in relation to the type of crime. In this context, an
additional conclusion derives from the thesis that the willingness of the defendants to plead guilty
depends on the extent to which the case and the criminal incident were investigated by the law
enforcement agencies, i.e. the extent to which the indictment was substantiated.

The graphs below concern the analysis of the procedural rules on admissibility and legality of
guilty plea. Pursuant to the obligation deriving from Article 74 of the LCP that a defence attorney
must attend when the defendant pleads guilty, the data, obtained from the monitors and further
analysed, show that defence attorneys were present in all of the cases.

Were questions posed to check the admission of guilt made by the defendant

= YES
NO
In part

Concerning the data related to verification of all elements of a particular crime, one can
conclude that when judges reviewed the guilty plea statement, the defendant was largely advised
about the charges and what s/he had pleaded guilty for. Nevertheless, there is a still persistent
practice, despite the minimal improvements compared to the previous year (87% against 82%),
that judges only read the indictment to the defendant, or provide explanation about the process of
determining the type and extent of criminal sanction, according to the provisions of the Law on
Determining the Type and Extent of Criminal Sanction. Therefore, one can draw the conclusion that
the judges should dedicate more attention to the defendant as well as his/her defence attorney, with
regard to the request for providing adequate legal aid to their clients; in the explanation about the
legal elements of the crime; the prosecutorial evidence to corroborate the legal elements of the crime;
and the manner of commission of the respective crime. The court should be entirely convinced
that the defendant had committed the respective crime as provided in the indictment; that is, the
specific crime to which the defendant pleaded guilty in the course of the main trial. It is therefore
considered inadmissible that the court has adopted a practice to read the indictment or as entered in
one of the monitors” questionnaires - the defendant pleaded guilty, but the respective crime had not
been committed as presented in the indictment. Any such opposing by the defendant or correction
made by the defendant concerning the indictment during the pleading of guilt should not have been

2 See:2015 Statistical Yearbook , accessible on http://www.stat.gov.mk/OblastOpsto.aspx?id=6
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accepted by the court as a voluntary admission of guilt for a given crime, as stated in the indictment.
The court should have dismissed it and proceeded with the main trial as if no guilty plea had been
made, pursuant to the provisions in Articles 381 and 334 of the LCP.

Were questions posed to check whether the defendant made
the admission of guilt of his/her own free will?

5%

mYES
mNO
In part

An interesting fact is that in 13% of the monitored hearings, where the defendant pleaded
guilty, the monitors could note some inconsistency as regards the free will to plead guilty. That is,
in 11 cases, the defendant did not plead guilty of own free will or he/she had certain reservations;
however, the court failed to take those reservations into account and accepted such flawed guilty
plea. Needless to say that such practice adopted by the court should be eradicated, especially in
respect of the courtss role in the plea hearing or plea bargaining proceedings, as it assumes the
role of guarantor and protector of the defendant’s rights. Such practice stimulates the wrongful
application of the guilty plea, and shows tolerance for the tactics of the authorised plaintiff to find
a scapegoat with the aim to complete the processing of the cases through the court labyrinths, but
failing to take account of either the real perpetrator of the crime, or the safeguards of justice.

Were questions posed to check the defendant’s awareness
of the consequences from the admission of guilt?

9%

mYES
mNO
In part

The same is the percentage of cases where the monitors took note of the lack of awareness on
the part of the defendant regarding the admission of guilt. The monitors detected cases where the
court failed to pay any attention to the opposing on the part of the defendant during the guilty plea,
which can lead to the conclusion that such admission of guilt was extorted. The monitors provided
interesting data that in one particular case, the court directly advised the defendant to plead guilty
so that the public prosecution avoids to file an indictment against an older close relative, on whose
behalf the electricity meter was recorded, concerning a case in which the defendant was charged
with the crime - theft of electricity, pursuant to Article 235-a of the Criminal Code. In these cases,
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instead of acting in the interest of justice and showing impartiality, the judges had predetermined
position in relation to the defendants guilt, irrespective of his defence and failed to take into
account the presumption of innocence of the defendant.

Despite the slight improvements compared to the previous year, it is of major concern that
there are persistent cases in which the court, instead of being a passive arbitrator in assessing the
defendant’s free will and awareness about the admission of guilt, the court still actively represents
the interests of one of the parties, which is also contrary to the interests of the justice. In this context,
one can arrive at the conclusion about the need to provide additional training for judges, concerning
the proactive protection of justice under conditions of admission of guilt during the main trial that
is, increasing their active role in the process of assessing the admission of guilt. This role brings it
closer to the role of the court within the mixed criminal proceedings. In other words, in order to
determine whether the defendant made a guilty plea of one’s own will and with full awareness about
any consequences thereof, the court can and should be active, as well as inquisitive in assessing
the admission of guilt, in such a manner as requesting additional evidence or statements from the
defendant in order to ensure complete disclosure and clarification of the criminal event and be fully
convinced that the defendant committed the admitted crime®.

Was there any evidence presented after the admission of guilt?

mYES
NO

Finally, apart from examining the awareness and free will under which the admission of guilt is
made, the court is to assess whether the guilty plea is corroborated by evidence. Accordingly, Article
381, paragraph 3 of the LCP stipulates the court’s obligation to verify whether the admission of
guilt is supported by evidence, i.e. during the main trial, the court shall only present evidence that
leads to determining the type and extent of criminal sanction. Based on the data obtained by the
monitors, one may conclude that the specific part of the proceedings aimed to assess the defendant’s
admission of guilt is most “vulnerable” in view of prevention of any false testimonies.

Based on the data, it is obvious that the court presents insufficient corroborating evidence for
the admission of guilt, and the verdict is largely based on the statement, i.e. the admission of guilt
by the defendant. The monitors noted that only in nine hearings there was corroborating evidence
presented concerning the determination of the type and extent of criminal sanction. Moreover,
an additional problem lies in the fact that in one half of these hearings, i.e. five of them, the only
evidence presented by the court was the defendant’s prior conviction. Therefore, it is needless to
elaborate how questionable is the prior conviction as prima facie evidence. This is for the simple
reason that recidivism, i.e. prior conviction*, itself cannot suffice as ground to determine the crimi-

3 See: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016.

4 See Gruevska Drakulevski A., Recidivism and prison, Grafoden, Skopje, 2016.
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nal life style of an individual. Any prior conviction should be analysed from the aspect of the type of
crime and the respective conviction, the time elapsed from the prior conviction until the admission
of guilt, and the respective life style of the defendant. It is considered impossible to determine a
more severe penalty by applying a simple mathematical operation and calculate the prior convic-
tion as nine points®.

Having regard to the presented data, one can arrive at the conclusion about the necessity of
having the court to undertake an active role during the evidentiary hearing; that is, to be authorised
to request the parties to provide evidence of appropriate quantity and quality, in order to accept
the admission of guilt as righteous and fair, and determine the adequate sanction accordingly. The
reasons why evidence is presented in this manner cannot be identified only with the role of the
court, but also with some inconsistencies in the LCP. According to the LCP, evidence is proposed
by the parties, and following the defendant’s guilty plea, the court has insight only in the list
of evidence that will be presented during the evidentiary hearing in support of the indictment
(Article 321, paragraph 2 of the Law on Criminal Procedure - LCP). The court, therefore, has no
knowledge in advance whether any of the listed evidence may be in favour of the guilty plea and to
which extent the respective evidence can contribute to the determination of the type and extent of
sanction. Moreover, there is a prevailing dilemma, whether any of the parties would be interested in
complete disclosure of the evidence through the extensive methods of direct and cross examination
of witnesses under conditions when the defendant pleaded guilty.

Accordingly, the LCP would require certain reforms, in the context of modification of the
previsions that regulate the main hearing, in such a manner that would accept the “originary”
solution from the American criminal justice system that is, holding a separate sentencing hearing.
Such a hearing would eliminate the dilemmas which the local courts are confronted with, due to
the existing provisions of the LCP which fail to provide efficient means for presenting evidence
in support of the guilty plea and determining the most appropriate sanction. Therefore, the court
relies only on very simple evidence, that is, prior conviction records, and also relies on the already
questionable® provisions of the Law on Determining the Type and Extent of Criminal Sanction.

Inrespect of the question “Did the defence attorney have enough time to advise the defendant?”,
the monitors had the possibility to make an assessment only in one third of monitored hearings
in which the defendant pleaded guilty. Based on the data from 31 answers, the monitors noted
that in 94% of the cases that the defendant had enough time to consult his/her defence attorney,
whereas in 6% it was noted that the defendant did not consult his/her defence attorney or he had no
sufficient time to consult his/her defence attorney.

5 In accordance with the provisions of the Law on Determining the Type and Extent of Sentences, Official Gazette,
n0.199/2014.

6 See: Buzarovska G., Tupancheski H, Sentencing Guidelines, “The Paradox of the Macedonian Legislation”, Attorney,
no.238, November, 2015 Skopje
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mYES
mNO

Nevertheless, one cannot consider these data as problematic for a simple reason - if the
defendant already had a defence attorney during the previous phases of the criminal proceedings,
one can expect that the guilty plea had been already agreed upon and elaborated with his/her
defence attorney.

This practice would become problematic in cases in which the defendant had no defence
attorney, then decided to plead guilty, and only then hired an attorney or was appointed an ex officio
attorney by the court. In such cases, it is considered necessary that the court provides sufficient time
to the defendant and the defence attorney, in order to enable the defence attorney to explain any
consequences of the guilty plea to his/her client.

Moreover, if such remarks relate to this risky group in 6% of the hearings, any such practice
of the court needs to be eradicated and should not be tolerated by any of the parties, irrespective
of the fact that the acceptance of the defendant’s guilty plea by the court is in favour both of the
defendant and his/her defence attorney, as well as the public prosecutor. Such a practice is unlawful
and contrary to the interests of justice.

Bl DETENTION AND MEASURES
FOR SECURING ATTENDANCE

Article 144 of the Law on Criminal Procedure provides the following measures for securing
attendance: summons, precautionary measures, bail, arrest, deprivation of liberty, retention, short
detention, home detention and detention. In respect of the range of these measures, the monitors
attended only 34 hearings in which the defendants were in detention (see table below), while milder
measures for securing the attendance of defendants were applied in only 14 cases.

Monitored hearings in which the defendant was held in detention

mYES
mNO
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Based on the obtained data, there is a noticeable tendency for non-excessive use of detention
by the court in the analysed and recorded cases by the monitors, or the measure of detention was
applied in about 8% of the monitored cases. However, having in mind the type of crimes for which
the hearings were subject to monitoring, one can conclude that detention is not imposed only in
small and insignificant percentage, compared to the other hearings. There is a concern, as noted by
the monitors, about the persistent practice of the courts not to provide appropriate explanation on
the reasons to impose the measure of detention, or to provide realistic assessment of the underlying
factors and register them in writing in the decision to continue the detention’.

In addition to imposing the detention measure, the monitors noted that milder measures for
securing the attendance of defendants were applied by the court in only 26 cases (see the table
below).

MILDER MEASURES FOR SECURING ATTENDANCE
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The monitors noted that these measures were imposed on the defendants in 14 cases; in two
cases the measures were imposed on the other participants in the criminal proceedings, that is, the
damaged party and the witness were forcibly brought on one occasion, whereas the milder measure
- summons - was applied in the remaining 10 cases.

According to these data, it is inevitable to conclude that the court fails to take into account the
alternatives to the most severe measure — detention® - as the efficiency of such measures is already
recognised in other more developed criminal justice systems.

In this context, the milder measures remain to be only a matter of normative style in our LCP,
which are applied very rarely or not applied at all. Regretfully, the same is true about the following
measures: bail, home detention and most of the precautionary measures. Accordingly, one needs to
note the arguments for overlooking these measures. Namely, there is lack of adequate mechanism
for their application and control; the court does not dispose of appropriate tools that would provide
convincing data that if applied, there will be sufficient guarantee that the defendant’s presence will

7 These comments have been referred to our judges for longer period of time and have been also recognised by the
European Court of Human Rights, for example in the case “Vasilkovski and Others vs. the Former Yugoslav Republic
of Macedonia”, No. 28169/08, 28 October 2010. For more details, see: Buzarovska, G.,Andreevska S., Tumanovski A.,
Application of the detention measure according to the Law on Criminal Procedure of 2010 - Legal Analysis, OSCE,
Skopije, 2015.

8 See: Misoski B., Bail, Precaution Measures and/or House Detention: Analysis and Recommendations for More Frequent
Application, Proceedings of the Post Doc Colloquium in Public Law, Tirana and Skopje, SEELS Network, 2014.
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be secured during the main hearings and that their application would exclude or reduce the risks
for which the measures were applied.

Therefore, it is recommended that mechanisms for institutional support of the court need to
be developed in order to ensure the application of milder measures that secure the attendance of
the defendant in the course of criminal proceedings. In this respect, such mechanisms are primarily
seen from the aspect of developing the capacities of the Probation Services, which are established
in accordance with the Law on Probation; introduction of changes and amendments to the Law on
Probation that would incorporate the respective measures as competence of the probation services;
as well as application of the LCP by imposing an ex officio obligation to the probation services to
deliver the respective data to the court and generate risk assessments concerning the defendant,
that would serve as ground on which the court would decide about the application of the most
appropriate measure for securing the attendance of the defendant. Finally, having regard to these
recommendations, the court would be enabled to provide true and based on fact rationale in the
decision to apply the measures for securing attendance.

In respect of assessing the legality of the procedure to apply these measures, one can conclude
that apart from one case, the requirements of the LCP referring to the presence of the defence
attorney when the measure of detention is imposed, were properly applied in all other cases.

Detention-without a defence attorney

Was detention
imposed?

0
Yes I 1 0
0 20 40 60 80 100
B Number of defendants Number of defendants Number of defendants
without a defence without a defence without a defence
attorney? 1 attorney? 2 attorney? 3

On the other hand, based on the monitors™ analysis, one can commend the practice of the
court (see the graph below) for having entirely fulfilled the procedural provisions on the obligatory
attendance of a defence attorney under conditions when the detained person admitted the guilt.
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Admission of guilt made with a defence attorney-detention

had a defence
attorney?
— [\S) w
| I -

How many of
the defendants

The observed practice of the court to fail to act in line with Article 173 of LCP is problematic,
that is, according to this Article, detention is to be discontinued following the admission of guilt,
in cases when it had been imposed under conditions of existent justified risk that the defendant
will hide, falsify or destroy the traces of the crime; or if there are special circumstances indicating
that the defendant will obstruct the criminal proceedings by tempering with witnesses, expert
witnesses, accomplices or those covering up criminal acts. Or, despite the insignificant number
of observed violations when the court acted contrary to the LCP in two of four noted cases, or
specifically, it failed to discontinue the measure of detention once the defendant admitted the guilt,
yet, any such cases require to be further analysed. This is for a simple reason that being driven by
the iura novit curia principle, one can draw the conclusion that most probably detention in such
cases was imposed on several grounds, and there was rational expectation on the part of the court
that the other grounds for continuation of the measure of detention would persist, even though the
defendant pleaded guilty.

However, despite of having accepted this argument, and as noted in this report, the existing
problem still persists in respect of the factually instituted decisions to impose detention, that is, the
frequent, uncritical and unsubstantiated imposing of detention on several grounds from Article 165
of LCP, as well as the noted problem concerning the rationale in the decisions to impose detention
based on (in)appropriate facts and evidence, which also implies their (in)appropriate registration
in the respective decisions.

Was the detention discontinued after making admission of guilt

B Yes M No

Any other explanation concerning the monitors’ allegations would lead to the conclusion that
the foregoing Roman legal principle is denied, which would further result in wrongful application
of the LCP provisions. Moreover, had the court taken this position in such cases, defence attorneys
as well as public prosecutors, who are the guardians of legality, should not have tolerated any such
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action, i.e. it should have been challenged in appeal proceedings for a simple reason that such cases
endanger the fundamental human right - right to liberty.

B EVIDENTIARY PROCEEDINGS

The evidentiary proceeding, as part of the main hearing, is stipulated within the scope of
Articles 382 to 394 of the LCP, and as such it is given a consecutive order in the law, as well as in the
systematically arranged questionnaire of the Coalition, that is, after the defendant is advised about
his/her rights and the option to plead guilty during the hearing. There is a clearly prescribed order
of presenting the evidence in this part of the proceedings. Specifically, the first to be presented are
the evidence related to the indictment and any property claims, followed by the evidence of the
defence and possible prosecutorial evidence that would challenge any of the evidence presented by
the defence, in the form of evidence in rebuttal, as well as the evidence of the defence in response to
the such challenging, in the form of evidence in reply.

The Law on Criminal Procedure specifies 3 ways of examination - direct examination, cross-
examination and re-direct and re-cross examination. Direct examination is undertaken by the
party that proposed the witness, the expert witness or the technical advisor; cross-examination
is undertaken by the opposing party, whereas any additional examination is repeated by the party
who called the witness or the expert witness, so that any questions posed during this examination
are limited to the questions posed during the examination of the opposing party. After the parties
complete their examination, the chair of the judicial panel (and its members) may ask questions.

During the evidentiary proceedings, the role of the court is to exercise control over the manner
and order of examining witnesses and expert witnesses as well as the presenting of evidence, and
accordingly takes into account the efficiency and cost-effectiveness of the proceedings and the
determination of truth. In this part of the proceedings, the courtalso decides about any objections
raised by the parties, whereby it can ban a certain question or answer to a question which had
already been posed or if that is considered inadmissible or irrelevant for the case, or the respective
question entails both the question and the answer. Indeed, cross-examination is considered as an
exception.

The data collected by the monitors show that there is strict adherence to the legal provisions
in this respect, and only minimal exception of 1% was registered; that is, the monitors registered
inconsistences in the legally prescribed order of presenting evidence in only 2 cases, which was
explained on the ground of ensuring the cost-effectiveness of the proceeding. However, what is
being perceived as cost-effectiveness on the part of the court (in the respective 2 cases), in fact,
entails the violation of the defendant’s rights which are specified in the LCP.
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Was the order of presenting evidence in accordance
with the legally prescribed order?

M Yes
" No

One novelty that was introduced in the LCP and is currently being applied, refers to the
application of paragraph 2 of Article 386, according to which the witness should take an oath before
giving a testimony. One should underline the fact that even though taking an oath is prescribed by
law, the court is obliged to warn the witness about his/her duty to inform the court on any matters
related to the case to the best of his/her knowledge, and advise the witness that any false testimony
is a considered a serious offence. Based on the available data, the novelty in the law is applied to
a satisfactory extent by the court - 69%. However, irrespective of whether an oath was taken or
not, the person who testifies may be held criminally responsible for giving false statements in the
capacity of a witness and this may be the reason why such obligation is seen as non-obligatory.

In view of the LCP application, and especially the application of the introduced novelties,
during the period of vacatio legis as well as once the LCP started to apply, numerous training were
organized by the OSCE Mission to Skopje, the American Bar Association in cooperation with the
Academy for Judges and Public Prosecutors and the Bar Association. Yet, one can note the need for
additional professional development of all actors in the proceedings. In particular, this refers to the
application of the provisions related to direct examination, cross-examination and re-cross and re-
direct examination of witnesses which is due to the fact that the actors in the proceedings have not
yet mastered the techniques which are required to apply the respective legal provisions.

The foregoing conclusion derives from the data collected in respect of the examination of
witnesses. The questions that were designed and included in the questionnaire and were used by the
monitors as tool for sharing the experiences and the findings obtained in the court, also included a
set of questions that precisely refer to the manner and techniques for different types of examination.
The questions entail the aspects of clarity, lack of ambiguity, the extent to which the parties in the
proceedings have studied and become familiar with the case, as well as the technical rules that the
court and the parties are to respect during the proceedings.

In respect of the part “Were the questions clear and precise during the direct examination of
the witness or expert witness?”, the following data were obtained from 126 hearings in which direct
examination was applied:
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In respect of the question whether the party, who called the witness, left an impression of
knowing what he/she was asking and can properly handle the case, we found that irrespective of
whether the public prosecutor or the defence called the witness, both parties made the impression
that they knew what they were asking and that they handled the case well, which can be seen in the
graphs below.

Direct examination undertaken by

Public prosecutor Defence attorney
Partially [ 11 Partially [ 4
NO | 1 NO |1
YES [ s YES [ s
0 20 40 60 80 100 0 20 40 60

Asto the courtrs activity in the process of presenting evidence, it is stipulated that the role of the
court is to exercise control over the manner and order of examining the witnesses, expert witnesses
and the presentation of evidence, and accordingly the court takes into account the efficiency and
cost-effectiveness of the proceedings, and the determination of truth, when necessary, but also takes
care about the dignity of the parties and witnesses in the proceedings. During the proceedings, the
court can ban a certain question or answer which had already been answered, or if the question is
considered as inadmissible or irrelevant; the court may also reject that certain evidence is presented
if considered as unnecessary and of no relevance for the case, however; under no circumstances
after the cross-examination, the court may not prevent the opposing party to cross-examine the
witness. This type of violation was observed in only 2% of the processed data.

As regards the cross-examination, the data indicate the necessity for further improvements
by all actors in the proceedings. Cross-examination is stipulated to be limited and to entail only
questions that were previously asked by the party that proposed the witness. Deviation from
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this rule, which is stipulated in the LCP, was noticed in 18% of the monitored cases. Specifically,
in 88 hearings involving cross-examination, in 72 of them, which accounts for 82%, the cross-
examination was limited to questions from the direct examination; however, this was not true in
the remaining 18%. There were registered cases when the judge directly reacted to questions which
deviate from the concept of cross-examination, even though it is still questionable whether the
judge has the right to ban a particular question without properly raised objection by the party in
the proceedings. In other cases, the parties failed to raise objections on the questions, and therefore
they were subject of further explanation and reply.

Based on the collected data, it is a striking fact that the mechanism of cross-examination is
more utilized by the defence attorneys than the prosecutors. As shown in the graphs below (the
horizontal line on the bottom of the graph shows the number of defendants in the proceeding),
total of 64 persons were cross-examined by the public prosecution, and 104 persons were cross-
examined by the defence attorneys. The data lead to the conclusion that defence attorneys show
more determination to utilize the available resources in order to put forward their defence strategy
and prove the theory of the case in the interest of the defendants.

Cross-examined persons by PPO Cross-examined persons by the defence
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40
25 0
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30
15
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s I 5 1 1 10 I 5 3
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Another indicator of the need for improved application of the mechanism- cross-examination
by the parties, relies on the fact that no closed questions were used in 31% of cross-examinations.
Furthermore, some interruptions were registered during the cross-examination, that is, 31% of
the examination was not performed in a smooth and uninterrupted manner. On the other hand,
according to the monitors’ perception, the cross-examination was successful in 80% of cases.

With regard to the use of objections as tactical mechanism to defend one’s own strategy in a
particular case, one can conclude that practically there is equal utilization of this mechanism by
both the prosecution office and the defence. However, if compared to the statistics from the analysis
for the previous year when the use of objections by the public prosecution accounted for 22% of the
cases and 11% on the part of the defence, this year there is a slight downward trend concerning the
public prosecution office and upward trend concerning the defence. That is, the public prosecution
office used objections in 20% of hearings, whereas the defence used objections in 15% of hearings,
which, in fact, implies that the utilization of this mechanism is brought closer.
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Use of objections in the course of the proceeding
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As previously mentioned, the possibility for the court to ask questions in order to clarify
certain facts and inconsistencies in the statements is not completely removed, but one has to bear
in mind the old Law on Criminal Procedure where such possibility was an exclusive right of the
court; that is, it was the court that asked questions, while the parties could pose questions once
the examination was completed in order to establish some missing facts. The court is now given
the possibility to pose questions as soon as both parties in the proceeding have completed their
examinations; however, such possibility should not be transformed into a separate examination.

The graph below enables us to analyse the possibility for the court to pose questions, which
illustrates that the court has been largely utilizing the additional mechanism for posing questions,
i.e. in 48 of the monitored proceedings, which accounts for 42% of all monitored proceedings.

Does the court exercise its right to pose questions to the witness/expert?

66

mNO
mYES
0 10 20 30 40 50 60 70

Some questionnaires include that judges have shifted this possibility into an entirely separate
examination of witnesses/experts. Obviously, the old habits which were deeply rooted in the previous
system are being still applied, despite the diametrical changes of the overall system of court proceed-
ings.

With respect to Article 388, paragraph 2 of LCP, i.e. exception to direct presentation of evidence,
according to which the statements made by witnesses during the investigation and the statements
collected by action of the defence during the investigation, can be used in cross-examination or to
challenge the presented findings or as evidence in rebuttal, for the purpose of evaluating the authen-
ticity of the statements given during the main hearing, the monitors found that this exception was not
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largely applied. However, for certain percentage or 18% of cases where this exception was applied,
this was undertaken due to inconsistent statements or due to reminding the witness about already giv-
en statement in order to discredit the witness, that is, when the statement given in direct examination
deviated from the previously given statement. In addition, in lower percentage of the hearings, i.e. 8%
of the monitored hearings, the public prosecutor gave a proposal for reading the statement that the
witness or the defendant made in a preliminary procedure.

Statements used/Statements made in Reading the statement made by the
preliminary proceedings defendant in preliminary proceedings

YES, because of
ainconsistent statements

YES, for reminding . 11 NO

92%

0 20 40 60 80 100 mYES mNO

With regard to the examination of the defendant in the proceedings, one has to underline
that in accordance with Article 391, paragraph 1 of the LCP, the defendant shall be examined on
the proposal of the defence. The introduction of this provision in the law means complete aban-
doning of the principle for automatic examination of the defendant only based on the need of
the prosecution office to prove the indictment. Having abandoned this system of examination,
now the defendant is enabled not to be examined in the proceedings, but rather it relies on the
disposition of the defence, which is contrary to the previous provisions according to which the
defendant should have used the right to remain silent in a situation when s/he considers that no
statement should be made, which in return creates a different image of the defendant, most often
that s/he is guilty and early conclusions are reached by the court both for the defendant and his/
her actions.

When the defence makes a proposal that the defendant should be examined, the exam-
ination during the hearing is carried out according to the applicable rules which are valid for
examination of witnesses, i.e. expert witnesses with respect to particular types of examinations,
whereby the defendant may not refuse to answer any questions that are posed according to the
concept for cross-examination.

The statistics obtained from the data collected this year, shows that in 65% of the monitored
hearings the defendant was examined, which is an upward trend compared to the data from pre-
vious years, that is, 53% in 2015 and 50% in 2014, respectively.
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B FAIR TRIAL - equality of arms

With respect to the evaluation of the equality of arms between the parties, one can conclude
that the monitors preserved the same position as in the previous years. On the question “Were the
parties equally treated by the court and whether the defence was given the same opportunities as
the public prosecution office in the process of proposing evidence?” the monitors provided high
percentage of affirmative answers - 99%. According to the answers, the monitors provided negative
answers in only three, i.e. two cases, as illustrated on the graph below.

Were the defence and the public prosecutor equally treated by the court?

mYES
mNO

In this context, one can conclude that during the main hearing, when the parties are afforded
the possibility to oppose before the court, the court largely equally treats the parties, that is, gives
them equal opportunity to propose evidence. In addition, the identified remarks’ in the sense of
restricting the right to equality of arms, most probably derive from the unequal opportunities given
to the parties, primarily in the course of the preliminary proceedings, that is, when evidence is
collected, so by analogy, if the parties are not able to collect certain evidence during the investigation,
there is no possibility to propose that such evidence is presented during the main hearing. In fact, in
this way, the problems related to the equality of arms between the parties, which is part of the fair
trial principle, can be possibly disguised if the analysis is made only from the aspect of the role of
the court in the course of the main hearing.

9 See: Kalajdziev G. Denkovska, Analysis of the data obtained from court proceedings observed in 2015, “Coalition All For
Fair Trial”, Skopje, 2015, page. 52
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Was the defence given the same opportunities as the public
prosecution office in respect of proposing evidence?

®YES
mNO

Public trial right/principle

With regard to the publicity, as one of the fundamental principles of court proceedings, one
can conclude that any significant inconsistencies in the application of provisions of the LCP were
not noticed by the monitors. Also, the monitors concluded that in cases where the public was
excluded, that was undertaken in compliance with the provisions of the LCP.

One interesting fact in terms of protecting the right to public trials is the obvious inactivity when
it comes to having publicly announced the time and cases brought before the courts. As this matter
is concerned, one can notice a constant downturn. Compared to the previous year, when the time
and the place of the trials were not announced before the courtroom in only 12% of the monitored
cases', this year, the trend is further enhanced and accounts for almost 20% of the analysed cases.
The reasons for such weakening of the right of the public to be informed about the place and time
of court proceedings in the court buildings can be identified with the poor maintenance of the
notice boards in the courts; there is poor planning about the regular maintenance of the notification
systems in the Judicial budget or the court administration units lack adequate understanding of
the relevance of timely notification about action taken before the court, so that they overlook the
obligation during the ongoing exercising of the judicial competencies.

Were the place and time of the trial publically announced
on the notice board outside the courtroom?

NO
19%

YES
81%

10 Tbid, page. 54.
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Impartiality right/principle

The principle of court’s impartiality is one of the essential principles as part of the right to fair
trial and fair proceedings. The analysis whether this principle is protected in the court proceedings
was based on a set of questions concerning the judicial disqualification, which is, in fact, one
mechanisms under conditions when the partiality of the court towards some of the parties is
recognized. Throughout the monitoring, the monitors did not witness any cases when the parties
requested the judge to be disqualified. The data lead to the conclusion that the court adequately
applied and gave due attention to the provisions of the LCP, which stipulate when a judge must be
disqualified, as well as that the court appropriately conducted the proceedings without any grounds
for suspicion of its partiality, which can be a ground for optional disqualification of judges (recusal).

Interestingly enough, in seven proceedings the monitors noted that the judges had already
formed opinion with regard to the case. In particular, the data show that these figures are
continuously on the increase in the last three years, that is, from only two registered cases two years
ago, it increased to five cases last year and finally, seven registered cases in this year. Furthermore, it
is worth noting that this is usually the case when the defendant had already pleaded guilty. Despite
the insignificant number of such registered case, i.e. seven hearings out of total of 450 monitored
hearings, yet, such practice poses a certain concern because instead of having the court actively
assess the guilty plea, there is a situation where the court hardly waits for the admission in order
to have its position towards the defendant verified. Moreover, such cases would also require that
the role of the defence attorney is re-evaluated, i.e. whether and how was the client advised about
the admission of guilt. When the court has taken such a role, the overall guarantee and safeguard
mechanisms of the courts’ image become highly questionable. One possibility to abandon this
situation is the prospective future reform of the LCP provisions by introduction of a special
sentencing hearing, and in such case some additional evidence will have to be presented before the
court that would confirm the guilt on the part of the defendant, which was previously discerned by
the court through the defendant’s admission of guilt.

Based on the data, one can conclude that the court was biased in five cases, whereas the
defendant was intimidated in two cases. Such intimidation, as was additionally explained by the
monitors, was detected through the way in which the court, while explaining the provisions of the
Law on Determining the Type and Extent of Criminal Sanction, used wording that stimulated the
defendant’s admission of guilt and put strong emphasis on the fact that admission of guilt implies a
milder sanction as opposed to the having held the main hearing which would result in more severe
sanction.

In such cases, one can consider it probable that the court delivered inappropriate wording for
the purpose of somehow assisting the defendant, while giving explanation about the consequences
from the admission of guilt. Yet, such practice of the courts should be minimized and eliminated
through appropriate training of judges, in order to avoid the practice of the court to give indications
about the consequences from the admission of guilt, which may be further interpreted both by the
defendant or other actors in the proceedings that the court is in favour of the admission of guilt. In
this way, the admission of guilt would only result from the free will of the defendant and would be
void of any burdens from initiatives or subtle pressures on the part of the court.

As far as the additional training for judges is concerned, a particular accent should be put
on training the judges about the communication of the court with the clients, given the fact that
improper ex-parte communication can largely create an impression about the (im)partiality of the
court both for the defendant and the general public. Such impression was created based on the




fact that the monitors registered this practice in 12 hearings, which implies a significant increase,
compared to the previous year, when such communication was registered in only 5 cases.

Was there improper ex-parte communication?

YES
4%

The reasons for the necessity of additional trainings for judges rely on the fact that under
conditions of improper ex-parte communication, the court runs the risk to be recognized as closer to
some of the parties, whereby the general public no longer has impression that the court is impartial.
Also, sometimes defence attorneys make an attempt and/or abuse the improper communication
with the court so as to present themselves before the clients as having close relations/contacts with
the judges, and justify the promises that they had made to the clients, even though not always
realistic, regarding the outcome of the criminal proceedings.

Presumption of innocence

Presumption of innocence is closely related to matters of partiality and all other previously
analysed aspects. This year, unlike the previous year, the situation has deteriorated when viewed
from the aspect of the data observed by the monitors. The monitors registered that the defendant’s
right to presumption of innocence was violated in eight cases, which accounts for 3%, and there is a
triple increase compared to the previous year when it accounted for only 1% of the cases'’.

Was there anything suggesting that the principle of presumption
of innocence was not respected?

EYES mNO

11 Tbid, page. 60.
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This conclusion, viewed in relation to other data on the court’s impartiality, where the mon-
itors found that the court was biased in seven cases, and the defendant’s right to presumption of
innocence was violated in eight cases, can point to the conclusion that in all of the registered cases,
the court was biased to the detriment of the defendant. No comments are needed in terms of which
would be the effects deriving from this conclusion. Therefore, it is deemed necessary that additional
training is delivered for the judges with respect to their role in assessing the defendant’s admission
of guilt during the court proceedings. However, a dose of optimism is instilled by the low number of
registered cases, which is why one can conclude that this is not a widespread phenomenon among
the judges and therefore, it can be easily thwarted and eliminated.

Right to defence

The right to defence was analysed in a set of questions, mainly in respect of advising the
defendant about his/her rights, defence attorneys’ efficiency to realise the theory of the case
during the main hearing, the access of the defence to the overall evidence, the appropriate time
for preparation, and possible restrictions on this right or/and restrictions on the right of the
defendants held in detention to communicate with their defence attorneys.

As to the efficiency of the right to defence, our monitors noted that in 19 cases, which
accounts for 12% of the answers to the question, defence attorneys were not equal to the task in
terms of ensuring efficient and professional defence to their clients. In that context, even though
it concerns a low percentage from the total number of monitored cases, it is deemed our duty
to note that defence attorneys, and the Bar as a professional organisation, are obliged to ensure
continuous education and development of the professional standards for the members. Therefore,
there will be a need to provide analysis on continuous basis concerning the efficiency and
professionalism of the defence attorneys'?, in particular, under conditions when the adversarial
system is put in place, and when their professionalism becomes especially apparent during the
main hearing, while the outcome of the criminal proceedings largely depends on the defence.
This fact is supported by an additional argument, which poses a concern, that compared to the
previous year there is an upward trend, that is from 6% to 12% in the analysed completed
questionnaires. Furthermore, our primary consideration refers to the appropriate formulation of
the case theory of the defence, the proposing of appropriate evidence, and the active role of the
defence to challenge the prosecutorial evidence by cross-examination and the practice of raising
objections to the court so that prosecutor’s questions during the witness testimony are overruled
by the court.

Regarding the efliciency of the defence, the defence attorneys, in a defensive manner,
often put forward arguments based on the lack of sufficient time to prepare their own defence
or that they were confronted with certain restrictions in the contact with their clients. Such
inconsistencies were registered in four cases.

12 The importance of the role of the defence attorney in the course of the adversarial criminal proceeding, especially in the
course of the mediation proceeding, was stressed in multiple empirical studies in USA and England even in the 70s of
the previous century - for example see more in: Albert Alschuler, The Defense Attorney «s Role in Plea Bargaining, 84
Yale Law Journal 1179 (1974); Baldwin J. & McConville M., Negotiated justice: pressures on defendants to plead guilty,
London : Martin Robertson, 1977. Or for more contemporary studies see: McConville, Mike, Plea Bargaining: Ethics
and Politics, pp. 562-587, Journal of Law and Society, Vol 25, No. 4, 1998; Yue, Ma, Prosecutorial Discretion and Plea
Bargaining in the USA, Germany, France and Italy: A Comparative Perspective, International Criminal Justice Review,
2002, 12, 22.

13 Tbid, page. 68.
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With regard to the problems that defence attorneys face in the provision of effective and
efficient defence to their clients, traditionally, they claim that they have restricted access to all
the evidence available to the public prosecution office (in 6 cases); that the prosecution fails to
deliver the evidence to the defence (in 3 cases); and in other 5 cases in which defence attorneys
were denied this right. One can notice that this year, there is drastic increase in the number of
complaints from defence attorneys, that is, from two registered case in the previous year, up to
fourteen registered cases this year, or a sevenfold increase'.

Were there reactions on the part of the defence because

36%

M No access to all evidence
was granted to them 43%

No evidence was
delivered to them 21%

Other

Accordingly, this can be understood that the desired objectives of the criminal procedure
reform® , put in place through the adoption of the LCP in 2013, have not appropriately echoed in
practice; and by making an analogy, one should consider certain modifications of the LCP provisions
that would incorporate the safeguard mechanisms for the defence attorneys, so that the obligation
to allow the defence attorneys access to all prosecutorial evidence would be enhanced. This can be
made feasible through introduction of a ban to present evidence which was not delivered to the
defence and is deemed detrimental to the defendant, or through introduction of an obligation to
present evidence which is beneficial for the defence, but the defence claims that even though the
public prosecution office is in possession of that evidence, yet it was not delivered to the defence.
Also, the practice of giving limited access of the defence to certain evidence should be prohibited,
because no copying, recording or transcripts are allowed. This refers to cases when the evidence is
presented to the defence only in the premises of the public prosecution office, with no possibility for
the defence attorney to copy or make transcripts of the evidence, or this activity is further burdened
with inappropriately high costs for copying or electronic multiplication on another electronic
device for data transfer.

Also, it is considered essential that deadlines, specified in the law, need to be changed and
extended - according to which the defendant and defence attorney during the investigation have the
right to submit certain documents, evidence or request the public prosecutor to undertake certain
investigation and secure certain evidence, in respect of paragraph 4 of Article 302 of LCP, as well as
that special deadline should be determined for the main hearing, meaning that the defendant and
his/her defence attorney would have sufficient time to prepare the defence concerning the newly
obtained evidence by the public prosecution office.

14 Tbid, page. 70.

15 See: Krapac D., Kambovski V.,Buzarovska G., Kalajdziev G., Strategy for Reform of the Criminal Law, Ministry of Justice,
Skopje, 2007, accessible on:http://arhiva.vlada.mk/registar/files/strategija_kazneno.pdf
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ll PRONOUNCING AND ANNOUNCING THE VERDIT

Once all the evidence is presented, namely, the evidentiary and main hearings are completed,
according to the LCP, the provisions referring to the verdict are successively applied. Three types of
verdicts are stipulated in our Law on Criminal Procedure: rejecting — meaning that the indictment
was rejected, not guilty — meaning that the defendant was acquitted, and guilty - meaning that the
defendant was convicted/found guilty.

The trial monitors from the Coalition “All for Fair Trials” did not detect any rejecting and
not-guilty verdicts; however, they came across situations when the indictment was withdrawn by
the public prosecutor in the course of the proceeding. The indictment was withdrawn in 9 of the
monitored cases, that is, in 3 cases where the crime “Bodily Injury” was the ground for prosecu-
tion, in 2 cases “Grand Theft” and the remaining for the following crimes “Coercion”, “Endangered

Safety”, “Severe Crimes against the Safety of People and Property in Traffic” and “Providing Public
Transport Services without License”

Indictments withdrawn based on the type of crime
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According to the provisions of the LCP, once the verdict is pronounced, it must be
immediately announced in public. When the court is not able to pronounce the verdict the same
day after the completion of the main hearing, the announcement of the verdict may be delayed
for a period not longer than 3 days. It is stipulated that the court announces the verdict (chair of
the judicial panel or sole judge) in the presence of the parties, their legal representatives, proxies,
defence attorneys, by publically reading the enacting part of the verdict and stating the reasoning
thereof. In a brief explanation, the court makes reference to the criminal act the defendant «is
charged with» and already convicted for (with the verdict), as well as to the evidence presented.




Analysis of data collected from trial monitoring in 2016

Did the court make reference to the
Public announcement of the verdict criminal act the defendant is charged
with and the evidence presented?
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According to the processed monitoring data, it is shown that the verdict was publically an-
nounced in 74% of cases, unlike in 26% of the cases when the verdict was not publically announced
(see the graph on the left above). Also, the data show that when the verdict was pronounced at the
hearing (see the graph on the left above), in 41 cases or hearings the court made reference to the
criminal act and the evidence, in 3 cases it made a partial reference, whereas in 9 hearings the court
made no reference at all (see the graph on the right above). Compared to the statistics obtained for
the needs of similar analysis in the previous year, one can note an upward trend in the percentage of
verdicts that were not publically pronounced and announced. Specifically, based on the data from
the previous year, the court publically announced the verdict in 88% of cases and in 12% of cases
the court failed to do so.

But, it I worth noting the fact that in accordance with Article 406 of the LCP, as soon as the
verdict is announced, the chair of the judicial panel or the sole trial judge shall advice the parties
on the right to appeal as well as the right to respond to the appeal. When a suspended sentence is
pronounced, the court has the obligation to warn about the meaning of the suspended sentence and
the conditions that the defendant (now convicted) must fulfil.




Analysis of data collected from trial monitoring in 2016

Was the defendant provided explanation on the terms of appeal?
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As shown in the graph above, in 24% of cases, which equals 15 monitored hearings, the court
failed to provide explanation on the terms of the appeal even though the court is under such ob-
ligation, irrespective of whether the defendant was present at the main hearing with or without a
defence attorney. In 76% of hearings, which equals 48 monitored hearings, the court acted in com-
pliance with the law. One has to underline that these data would not be considered as striking if
there were available data that in most of the cases where the court failed to explain the terms of the
appeal, the defendant’s attorney was present and could later provide professional advice to his/her
client on the appeal procedure. However, no such data were at disposal, and no further comments
can be made.

If one summarizes and compares the data on the number of verdicts (convictions) against the
data on the number of verdicts based on admission of guilt, one can arrive at the following conclu-
sion, as illustrated in the graph below:

m Verdict reached on the
basis of admission of guilt

m Verdict

The provision on guilty plea is notably applied in in the course of the proceedings in large
number of cases. The data show a high percentage of admission of guilt during the proceedings,
i.e. it accounts for 64% of the total number of monitored cases, against 36% of regular (conviction)
verdicts. Generally, this results from the need and the commitment of the defence attorneys to
milder sanctions, given that the admission of guilt implies certain percentage to reduce the sentence,
and given the attitudes and perceptions that the courts had established for many years concerning
the defendants and the unavoidable possible conviction, so that on this ground defendants are more
or less convicted, but still convicted.
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CONCLUSIONS AND RECOMMENDATIONS:

e Detected problems concerning the improper summoning are still persistent, which further
results in failure of the parties, expert witnesses and witnesses to attend court hearings.

Recommendation: It would be necessary that the summoning system for witnesses is further
elaborated and improved and an eflicient system for electronic service to the parties and experts
is introduced, as well as to ensure the active involvement of the Ministry of Interior in providing
personal data.

o The practice of failing to transfer defendants and detainees from penitentiary institutions
poses a problem. The reasons mainly result from: lack of coordination with the registration
system for escorting the transfer of persons deprived of liberty, or lack of financial or
transportation means to transfer those persons.

Recommendation: Improved coordination among the respective authorities and improvement
of the AKMIS System in order to eliminate the detected problems. The allocation of budget funds
for proper functioning of the courts should be realistic.

e In view of the opening statements, there is an established practice of inappropriate
formulation and presentation of the respective content; whereby the opening statements
are transformed into a plain reading of the indictment, presentation of evidence, putting
emphasis on the previous convictions of the defendant, without presentation of the case
theory or identification of the legal elements which are to be further debated.

Recommendation: Provision of additional trainings for all participants in the criminal proceed-
ings about proper application of the provisions of the LCP that stipulate the opening statements.

e The guilty plea as a new instrument is well represented in the national criminal justice
system, whereby the application is not dependent on the type of the crime, despite that it is
most frequently applied for smaller crimes. The collected data lead to the conclusion that
this instrument is recognised by the parties in the criminal proceedings as an efficient tool
for rapid, efficient and effective completion of the criminal proceeding.

e Concerning the assessment of the defendant’s guilty plea, it is noted that there is an improper
practice by the courts to accept flawed admissions of guilt, that is, situations when the court
failed to fully establish whether the defendant made the admission of guilt (guilty plea)
knowingly and/or of his/her own will.

Recommendation: Additional training of judges would be necessary in order to ensure
proactive protection of justice under conditions when the admission of guilt is made in the course
of the main hearing that is, increasing the active role of judges in assessing the admission of guilt.

e It was noticed that the courts have adopted an inappropriate practice in their assessment
of the admission of guilt that is the courts accept the admission of guilt without it being
substantiated by facts. That is, during the reduced evidentiary hearing, only evidence about
previous convictions is presented.

Recommendation: Reform of the Law on Criminal Procedure (LCP) in terms of introducing
the authorization for the court to request the parties to present evidence in the proper quantity and

119




120

Analysis of data collected from trial monitoring in 2016

quality so that the court can be able to fully accept the defendant’s admission of guilt or introducing
provisions on special hearing to determine the type and extent of the sanction.

e Rare application of the measures to secure the attendance of the defendant, which can serve
as an alternative to the detention, even though the efficiency of such measures has been
recognised in other more developed criminal justice systems.

Recommendation: Introduction of adequate mechanisms for application and control
of milder measures that would enable the court to dispose of sufficient data and guarantees for
efficient application of the respective measures. Such mechanisms may be introduced through
changes and amendments to the LCP and the Law on Probation, i.e. to incorporate these measures
in the competences of the probation services.

e Some inconsistency was noted regarding the legally prescribed order to present evidence,
under the explanation that it results from the attempt to ensure the cost-effectiveness of the
proceedings.

Recommendation: The provisions of the LCP that stipulate the order in which evidence is
presented should be consistently applied.

e High percentage of improper application of the provisions of the LCP that stipulate the
direct examination, cross-examination and re-cross and re-direct examination of witnesses
and expert witnesses was documented, and that this results from inappropriately mastered
techniques for examination by the parties to the proceedings.

Recommendation: Additional training of the parties to the criminal proceedings will be
required for the purpose of proper application of these provisions.

e Unjustified frequent utilization of the court’s authorisation to pose questions once the
examination of witnesses/expert witnesses is completed, and an activity of the court which
may shift into a special hearing in specific cases.

Recommendation: Reform of the provisions of the LCP in order to ensure that such
authorization of the court is eliminated.

e Certain failures on the part of the court administrative units were noted, such as
inappropriate announcing of the time and place of court hearings.

Recommendation: Increase the courts’ publicity and transparency by ensuring that the time
and place of the court hearings are publicly announced, both on the court’s website and within the
court buildings.

e Repeatedly noted practice of violating the procedural rights of the defence by restricting the
access to evidence or hindering the insight into evidence.

Recommendation: Further improvement of the provisions in the LCP that would eliminate
the practice of restricting the access of the defence to the prosecutorial evidence, as well as re-
examination of the adopted rules on the costs for insight in the evidence and the transcripts thereof.

e An upward trend in the percentage of verdicts which are not publically pronounced and
announced.

Recommendation: Consistent application of the provisions from the LCP that stipulate the
publicly pronouncing and announcing of verdicts.
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