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INTRODUCTION
The globalization of organized crime, as well as the interconnectedness of organized
crime, corruption, and "white-collar crime" (economic crime), today pose the greatest threats to
legal systems around the world, and thus to societies and nations as a whole. Thus, trafficking in
human beings and human organs, arms and drug trafficking, terrorism, criminal associations,
corruption, money laundering, concealment of property origins and many other forms of organized
crime and corruption have long known no boundaries and take place in areas much larger than
the territory of a state. Such forms of crime are committed with the basic motive of their
perpetrators to quickly gain financial or other material benefit for themselves or their loved ones.
Through the use of various legal and illegal mechanisms, such groups often conceal the illegal
origin of illegally acquired property, which then infiltrates the legal economy, and is often used in
various ways to finance future criminal activities. At the same time, organized criminal groups
often resort to various corrupt activities in order to influence state regulations, practices and
policies of law enforcement, which would make it difficult to detect such crimes and illegal incomes
from them. As a consequence, the modern criminal law must address these new challenges by
increasing the protection of society from organized crime, while paying attention to the protection
of human and civil rights and freedoms, as well as the modern state legal principles of a welfare
state and the rule of law.
The measures to deal with this type of crime were mainly regulated with the classic criminal
legal measures and sanctions, and given the very nature of organized crime and "white collar"
crime, state authorities did not have the appropriate experience and capacity to deal with this type
of crime. This has enabled financial crime to globalize and gain an international dimension, and
not infrequently, through various forms of corruption and financial manipulation, such crime has
managed to infiltrate all strata of society, including the state apparatus. This situation made it
possible for perpetrators to cover up and protect illegally acquired property, allowing it to be
"invested" in new criminal activities, or infiltrated into the legal economy, further damaging market
freedom, state economy and social equality. Given that property gain is a major motive and driving
force in financial crime, existing criminal sanctions targeting only the perpetrator rather than his or
her assets may be ineffective in combating and preventing organized crime and corruption.
In response to such situations, first in the United States, and then in Italy, the old and
almost abandoned concept of confiscation of property and property gain began to be reaffirmed.
Because confiscation targets illegally acquired property (the main motive for financial crime), its
effectiveness in combating organized crime and corruption is soon proven in practice, so
confiscation is becoming more common in many other legal systems around the world. As a result,
several United Nations and Council of Europe conventions have been adopted to highlight the
positive effects of confiscation in tackling modern forms of organized crime and corruption, and to
further encourage the use of confiscation, to unify the legal framework of different countries and
enable the implementation and enforcement of confiscation in several countries, including
international cooperation in the field of investigations, securing property and enforcement of
confiscation.
Certain forms of confiscation of property have existed in Macedonian legislation since the
adoption of the first version of the Criminal Code (CC), which entered into force in 1996. These
forms, however, were different from the definitions of confiscation offered in the United Nations
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Conventions, as well as in the Council of Europe, so they were limited to deprivation of direct
proceeds of crime and only from the convicted person for the crime. This set-up of confiscation
allowed convicts to be able to conceal direct proceeds of crime in many different ways, and since
it was not possible to confiscate property from third parties or confiscate other property of
appropriate value (value or indirect confiscation), it did not receive special application and was not
an effective measure in the fight against organized crime and corruption.
As a result, the country has embarked on a process of criminal justice reform, beginning
with the ratification of the Convention on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime, which allowed the introduction of confiscation of illegally acquired assets in
domestic law. Such reforms continued with amendments to the Criminal Code in 2004, and then
several other legal amendments that provided more detailed regulation of the application of
confiscation, which also improved the legal framework for the fight against organized crime,
corruption and other types of financial criminal activities. Thus, with the legal amendments from
2009, new articles were introduced in the Criminal Code regarding the confiscation of indirect
income from crime and other illicit benefits, confiscation based on value and confiscation of illegal
benefit from third parties, then confiscation from the legal heirs of legal entities who no longer
exist, as well as the introduction of extended confiscation for certain crimes.
Significant steps taken in terms of improving the procedure for temporary freezing of
property and permanent confiscation were achieved in 2008 with the Law on Management of
Confiscated Property, Property Gains and Objects Seized in Criminal and Misdemeanor
Procedure. This Law establishes the Agency for Management of Confiscated Property, Property
Gains and Objects Seized in Criminal and Misdemeanor Procedure (Agency) as a competent body
for execution of court decisions for temporary freezing, confiscation of property and confiscation
of objects in criminal and misdemeanor proceedings, as the sole competent institution for the
execution of decisions on confiscation and disposal, preservation of value, as well as reuse of
confiscated property. Hence, the Law regulates the procedure and the ways for disposing of the
confiscated property and confiscated objects, the ways of their storage, as well as the ways of
using the confiscated property and confiscated objects.
Finally, perhaps the most significant changes in terms of confiscation were introduced by
the Law on Criminal Procedure of 2010, which entered into force in 2013 (LCP), by which the state
adopted the adversarial model of criminal procedure. Thus, the main burden on gathering
evidence and proving the crimes, and thus on the illegally acquired property, was transferred from
the court to the public prosecutors, who according to the new rules are the main coordinators and
heads of the investigative and pre-investigation stages of the criminal procedure. This means,
among other things, that the public prosecutor's offices should be equipped with special
investigative centers and resources, but also have at their disposal other state bodies such as the
police, the Customs Administration, the financial police, as well as other agencies that have the
capacity and competencies to conduct investigative actions. According to the adversarial model
of criminal procedure, public prosecutors are authorized to take all investigative actions in the
proceedings, including seeking different information from various public institutions, private legal
entities, as well as individuals. Thus, the public prosecutors are positioned as a central figure in
criminal investigations and preliminary stages of the proceedings, who are also competent to
submit proposals and requests to the court for various measures to be used in the fight against
crime, and especially in the fight against organized crime and corruption.
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Despite the legal reforms, the first measure of confiscation of property was imposed in
2008, or four years after the introduction of this measure in the domestic law. In this regard, the
practical application of confiscation remains relatively low, especially in cases related to high
corruption. This situation with the non-use of confiscation is recognized by the international
community, but also by the domestic professional and general public, and even by the state
authorities themselves, who agree that there is much more room in the country for the use of
confiscation of illegally acquired property. However, despite this, the country has not paid
adequate attention to this issue, so the reasons for the non-use of confiscation remain unexplored
and largely unknown, which makes it impossible to create policies to improve the situation.
Although following the revelation of several related and unrelated scandals, such as the
illegal interception of communications discovered in 2015 that contributed to the establishment of
the Special Public Prosecutor's Office, as well as the circumstances under which this institution
ceased, the public interest regarding the confiscation issues increased significantly, however, in
terms of the practical application of confiscation we still encounter a lack of information, analysis,
public debate, research and strategic documents as well as long-term plans to create effective
and sustainable evidence-based policies to improve the practical application of confiscation. Given
the frequent criticisms addressed to North Macedonia regarding the inefficient fight against
corruption and organized crime, especially high-level corruption, the improvement of the legal
framework and its practical implementation, as well as raising awareness and capacity building
for more frequent use of confiscation in cases of financial crime and corruption will provide the
country with a powerful tool to deal properly, effectively and efficiently with the serious threat posed
by organized crime and corruption in the country.
Due to all above-mentioned, this analysis aims to offer an overview of the legal framework,
as well as the practical application of confiscation of property in criminal proceedings conducted
in the basic courts in the country, and thus to detect the main challenges that are faced by legal
practitioners, primarily prosecutors and judges in the practical use of confiscation of property.

METHODOLOGY
First of all, we would like to note that for the purposes of this analysis, only confiscation in
criminal proceedings will be considered, with special emphasis on cases related to organized
crime and corruption, as cases where illegal property gain is the main motive for defendants,
without taking into account confiscation in administrative, i.e. misdemeanor procedure. With this
in mind, this research aims to investigate and analyze the legal framework, i.e. the two key
regulations relating to the confiscation of property in criminal proceedings - the Criminal Code and
the Law on Criminal Procedure, in order to see the effectiveness and adequacy of the legal
framework for the practical use of confiscation as a means of combating organized crime and
corruption.
Furthermore, the subject of analysis will be the practical experiences of North Macedonia
regarding the confiscation of illegal property gain, for which purpose publicly available statistical
data were collected, as well as data provided through requests for access to public information
that were addressed to the Basic courts, Basic Public Prosecutor's offices, the Basic Public
Prosecutor's Office for Prosecution of Organized Crime and Corruption, the Financial Police
Office, the Agency for Confiscated Property Management, as well as other relevant institutions
that have competencies for implementation of confiscation, or competence to monitor and improve
3

the situation with criminal, financial investigations, as well as court proceedings in which
confiscation is imposed.
Finally, the practical application of confiscation was assessed through the analysis of case
law, by monitoring the trials in the field of economic crime, organized crime and corruption, as well
as other cases where there is illegal acquisition of property, namely where the imposition of
confiscation of property is applicable, and also insights were conducted in finished court cases in
which the measure of confiscation was imposed.
The monitoring of active cases related to various types of crime where the confiscation
measure can be imposed was performed in 11 courts, on the territory of all 4 appellate areas, and
a total of 800 hearings for main hearing of 204 cases were covered. The monitoring was conducted
over a period of 12 months by 16 court trial monitors who, for the purposes of monitoring,
underwent special training on confiscation of property, as well as special training on the
methodology of collecting specific data and recognizing certain indicators. The monitors were
guided by the principles of impartiality, professionalism and non-interference in the procedures,
and at the same time they were obliged with special clauses for confidentiality of the data obtained
during the monitoring.
For the needs of the research, a special, systematized questionnaire was prepared in
which the monitors entered the collected data, which contained a special set of indicators for
specific detected conditions, in order to enable a more detailed investigation of specific problems
in the implementation of confiscation. The questionnaire consisted of questions relating to the
course of the main hearing and appropriately following the course of the proceedings before the
court, with an emphasis on several institutes reflecting the principle of a fair trial. The questions
were conceived in a way that allows to include qualitative and quantitative indicators of the degree
of application of the LCP, especially the provisions related to the confiscation of property, but also
the internationally accepted standards for fair and just trial. The questionnaire consisted of closedended questions that offer two or more answers and enable appropriate machine and statistical
processing of certain trends observed as problematic or positive during the monitoring, as well as
open-ended questions, where the monitors could narratively clarify certain answers, give their
views, as well as to note facts for which no special indicator is provided in the form of a question
in the questionnaire. In this way, it was possible to cover more qualitative indicators of the
procedure, so that the data obtained by the monitors can give a clear, immediate, objective and
transparent picture of the case or the specific hearing that is subject to monitoring. After collecting
these data, they were entered into a computer database and later subjected to analysis and
processing to draw specific conclusions about the situation during the monitoring period.
The selection of the cases that were subject to monitoring was made randomly, although
an attempt was made to primarily monitor the cases where the confiscation of property is
applicable, i.e. the case to be related to a crime with which illegal property gain might be obtained,
as well as to cover the appropriate percentage of these crimes in accordance with their
representation in the work of the courts in previous years. In this way, the monitored cases were
enabled to be as representative as possible and a more realistic reflection of the real situation,
and thus a more realistic assessment of the practical application of the confiscation of property
and property gain.
This approach was complemented by an insight in finished court cases, for which purpose
a total of 30 cases were covered, all within the Basic Criminal Court Skopje, 15 of which within the
4

Department for Prosecution of Organized Crime and Corruption which has jurisdiction for cases
throughout the country. For the purposes of the insights in the cases, requests for public
information were sent in order to get the finished court cases in which confiscation of property was
determined, and according to the answers received from the courts, it was found that the Basic
Criminal Court Skopje is the only court where there are final decisions for confiscation of illegally
acquired property. According to the obtained data, BCC has issued a total of 45 final decisions for
confiscation of property, but in the period when this research was conducted, only 30 cases were
available in the court, while the remaining cases for various reasons were in other bodies, primarily
the Supreme Court, civil courts, as well as the Council of Public Prosecutors and the Judicial
Council, and thus unavailable for this analysis. For this purpose, as well as for the monitoring, a
special methodology was created with a special set of indicators for assessing the practical
application of confiscation, which referred to the actions of the public prosecutor, the quality and
scope of evidence collected, speed of action, efficiency of financial investigations, the
explanations of the proposals and decisions of the court, as well as the due diligence of the court
in ensuring the principles of fair and just trial in these proceedings.

LEGAL FRAMEWORK IN NORTH MACEDONIA
At the outset, it is important to mention that North Macedonia has ratified several United
Nations and Council of Europe Conventions related to the fight against organized crime,
international crime, corruption, money laundering, drug trafficking, human beings and firearms, as
well as conventions that have a special focus on promoting the application of confiscation of
illegally acquired property and international cooperation in this field. The provisions of these
conventions are appropriately transposed into domestic law, through several interventions in the
legal text, in order to enable proper and full implementation of confiscation and financial
investigations in practice, in order to contribute to strengthening the overall fight against corruption,
organized crime and other forms of financial crime.
As mentioned earlier, there are two main laws of interest to this research that govern
confiscation: the Criminal Code and the Law on Criminal Procedure. In addition, the confiscation,
i.e. seizure of objects in the country is regulated by provisions of other laws relating to various
administrative procedures related to quality control and safety of food products and medicines,
cultural heritage, protection of nature and the environment, as well as the related misdemeanor
provisions within these areas, according to which objects can be confiscated in administrative, i.e.
misdemeanor procedure. However, as previously noted, the focus of this analysis is on criminal
prosecution and the use of confiscation as a means of combating primarily organized crime and
corruption. In this regard, the Criminal Code offers definitions of confiscation, as well as sets out
the conditions under which this measure applies, including definitions of the different types of
confiscation available to law enforcement and the courts. Consequently, the LCP determines the
procedures in which confiscation can be imposed, the rules of procedure in which confiscation
can be imposed, whether it is an investigation procedure conducted by the prosecution, or the
rules of the main hearing conducted by the court, the ways of initiating the confiscation procedure,
the parties in the procedure and their rights and duties, the available legal remedies for the same,
available measures and mechanisms for temporary confiscation of property for securing, the
competencies of state bodies within the criminal and financial investigation and so on. These
provisions are supplemented by the Law on Management of Confiscated Property, which
prescribes details regarding the activities necessary for enforcement of court decisions regarding
5

temporary freezing of property for the purpose of securing and permanent confiscation of property,
ways and conditions for storage, safekeeping, protection and eventual disposal, i.e. re-use of the
frozen, i.e. confiscated property.
According to these laws, confiscation is imposed as a special criminal-legal measure,
which is not a sanction, because it does not affect the rights of the person from whom the property
is confiscated, because the right to property cannot be based on illegal actions, and at the same
time the confiscation is not a security measure either, as it does not neutralize any potential harm
or danger from the defendant, as is the case with the security measures provided in the CC. As
such, confiscation is not bound by statute of limitations, nor is it related to the existence of
conscience and guilt on the part of the defendant, or any third parties who have acquired some
form of illegal property gain, regardless of whether there are various facts and reasons that
exclude guilt or criminal liability.

CRIMINAL CODE
According to all the above, in domestic law, although the confiscation of property is
provided as a separate criminal law measure, it can be imposed only by a court decision after a
previously conducted criminal procedure (in personam), which means that confiscation in the
country is necessarily connected with committing a certain crime1. The confiscation is regulated
in the seventh chapter of the CC, specifically in Articles 97 to 100, then Article 96-k which provides
the ways and conditions for confiscation when it comes to legal entity, as well as Article 100-a
which contains provisions for confiscation of objects used or intended for committing a crime,
objects created or resulting from the commission of a crime, as well as all other objects that
according to the Criminal Code and other laws are considered illegal and cannot be owned by
individuals or legal entities.
Hence, it can be concluded that in the domestic law a dualism of confiscation is accepted,
where a distinction is made between confiscation of property obtained by committing a crime and
objects that are intended, created or arising from the commission of a crime. This essentially
enables the collection of more detailed and relevant data related to the application of confiscation
of property, as opposed to the seizure of objects intended or incurred by committing a crime, which
allows a more detailed mapping of real situations, challenges and positive examples, but in
practice this division causes confusion in the court's decision whether to resort to confiscation of
property or seizure of objects under Article 100-a.

In personam confiscation is determined within the criminal procedure, where it is necessary to prove the connection of the property
that should be confiscated with a certain crime. Having in mind that this is a criminal procedure, in order for the confiscation to be
determined, the state, i.e. the public prosecutor's office is obliged to prove that a specific criminal act has been committed, with which
a certain illegal benefit has been gained, which is at the disposal of a specific person. In contrast, confiscation in rem, or civil
confiscation, can be imposed in civil (litigation) court proceedings, in which it is not necessary to prove the illegal origin of the property
through its connection with a specific crime in order for it to be confiscated. In rem proceedings, which are characteristic of the AngloSaxon systems, are conducted against a certain property, and not against a certain person, so in these proceedings the state initiates
a dispute in which it claims that a certain property has no legal and legitimate owner, due to which the property should be state property.
In these proceedings, those persons who claim that they have a legitimate right of ownership over the specific property are obliged to
prove their legal right to dispose of this property, i.e. to prove that they have acquired the property in a legal manner. If any person
fails to prove that the property was legally acquired and that the person has a legal right to ownership of the property, it will be
confiscated by the state.
1
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Seizure of objects under Article 100-a

Confiscation of property and property
gain

 Objects that according to the CC must
be seized for the sake of general safety,
health or morals;
 Objects intended or used to commit a
crime;
 Objects that were created as a result of
committing a crime;
 The objects are not seized from third
parties unless they knew or were
obliged to know that the objects were
used or intended to commit a crime, or
are illegal objects that must not be kept;
 They are seized even when there are
factual and legal obstacles to
conducting criminal proceedings.

 Any benefit expressed in money,
movables or immovables of certain
value, as well as any other ownership,
property or active, material or nonmaterial rights;
 Property invested in the commission of
a crime may be confiscated;
 Benefit arising from the commission of a
crime;
 The benefit is taken away from third
parties regardless of whether they knew
or not that the benefit was obtained by
committing a crime;
 They are confiscated even when there
are factual and legal obstacles to
conducting criminal proceedings.

Based on this, in the absence of appropriate legal definitions in practice, there is a real
possibility of overlapping confiscation and seizure of objects when it comes to objects intended
for committing a crime on the one hand and property invested in committing a crime on the other
hand, as well as objects that were created as a result of a crime and property gain arising from a
crime, which is why such a dualistic approach may not be practical.
Regarding the confiscation of illegally acquired property gain, Article 97 of the Criminal
Code sets the basic definitions and grounds for confiscation, so according to this article, direct or
indirect property gain obtained through a crime shall be confiscated with the court decision
determining the commission of the crime and guilt of the accused, but also in specific cases where
due to certain legal reasons (such as: statute of limitations for criminal prosecution, diplomatic
immunity, amnesty or pardon) or factual reasons (for example if the accused is dead) it is not
possible to initiate criminal proceedings, and after a previously conducted special confiscation
procedure. According to the provision in the first paragraph according to which " No one may retain
the indirect or direct property benefit obtained through a crime.", this article enables the
confiscation from third parties, which means that Article 97 already covers the main
recommendations of international conventions according to which it is necessary to enable
confiscation to third parties for whom the property benefit has been obtained, as well as to enable
confiscation in cases where due to legal or factual obstacles it is not possible to conduct criminal
proceedings. The same article provides the grounds for international cooperation, stating that in
accordance with the conditions set out in a ratified international agreement, confiscated property
may be returned to another country. On the other hand, Article 97 excludes the possibility of in
7

rem (civil) confiscation, because it imposes two conditions that are necessary for the court to
determine confiscation:
 A crime must be committed which is prescribed as such by existing laws; and
 Illegal property gain must have been acquired by the defendant or any other person
through the commission of the crime 2.
Accordingly, in order determine confiscation, the court must be convinced that a crime has
been committed, even if there are factual and legal obstacles for conducting criminal proceedings,
which in practice can be a serious challenge for the prosecutor in terms of gathering evidence
regarding the existence of a crime. This is especially important if we take into account that
obstacles to conducting criminal proceedings may be statute of limitations, in which case it may
be extremely difficult due to the passage of time to provide relevant evidence to prove the
existence of a crime. In this regard, in the CC is not clear whether the prosecutor is obliged to
prove the existence of a crime beyond a reasonable doubt, which may lead to excessive and
inappropriate application of confiscation contrary to Article 1 of Protocol No. of the European
Convention on Human Rights. Due to this, it is necessary to have guarantee mechanisms for
protection and adequate regulation of this procedure in the domestic laws, primarily LCP, in order
to avoid the possibility of abuse of confiscation outside the criminal procedure because it allows a
lower level of proving by the state, i.e. the prosecution. In this regard, it is necessary to refer to
the practice of the European Court of Human Rights, which notes that in these cases there is no
need for a criminal verdict that determines the existence of a crime in a formal sense, but it is
necessary for domestic courts to make a formal declaration for the existence of a crime, as well
as to explain the reasons and evidence on the basis of which the existence of the presumed crime
has been established.
The confiscation is additionally regulated in Article 97-a, that was added with the
amendments to the CC in 2008, which provides for confiscation not only of the direct benefit, but
also of any indirect illegal property gain. Article 97-a defines the indirect benefit obtained through
a crime as:
 the property in which the benefit obtained with the crime has been transformed or
turned into;
 the property obtained from legal sources, in case if the benefit obtained from the crime
is completely or partially mixed with such property, up to the assessed value of the
mixed benefit obtained by the crime a; and
 the income or other benefit resulting from the benefit obtained with a crime, from a
property wherefore the benefit obtained from a crime is transformed or turned into, or
from a property where the benefit obtained from the crime is mixed, up to the assessed
amount of the mixed benefit obtained with the crime.
As already mentioned, Article 97-a of the Criminal Code provides for indirect confiscation,
i.e. confiscation of property in which the illegally acquired benefit is transformed or mixed, or
confiscation of property benefit resulting from the crime. The content of this article, paragraph 1
items 1, 2 and 3 are in fact a fully translated content of Article 5 items A, B and C of the Council
of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from

2

Dr. Kambovski Vlado, Criminal Law - general part with comment, August 2, S-Stip, Skopje, 2006, p. 771
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Crime and on the Financing of Terrorism.3 However, while this Convention in the points referred
to in Article 5 provides a precise definition of which property can be confiscated, the provisions of
the Criminal Code include a definition of indirect property gain, so from the text of Article 97-a it
remains unclear whether the indirect confiscation also includes value confiscation, i.e. whether
only item 3 refers to the indirect property benefit, because it refers to income or other benefit
arising from the benefit obtained from the crime, while items 1 and 2 refer to the transformed, i.e.
mixed benefit (value confiscation).
Article 98 provides additional definitions of direct and indirect property benefits, defining
them as " f money, movables or immovables of certain value, as well as any other ownership,
property or active, material or non-material rights". According to this, the CC envisages
confiscation of other property that corresponds to the value of the illegally obtained benefit if the
specific property cannot be located, which introduces the value confiscation in the domestic legal
framework. However, these legal provisions are not elaborated in detail, so apart from the basic
standards and principles in the Convention, they do not offer additional provisions regarding the
assessment of additional increases in illegally acquired property, as well as more detailed
regulation of indirect and value confiscation, which may complicate the practical application of
these provisions in court proceedings.
It is important to note that Article 98 provides for the confiscation of property benefits from
members of the perpetrator's family, as well as from any third party, unless they can prove that
they have paid adequate compensation for the property benefits transferred to their name. It is
interesting that this article explicitly provides for confiscation from third parties, but it also
distinguishes between family members of the perpetrator (paragraph 3) and other third parties
(paragraph 2), but it is unclear why such a distinction was made. Thus, according to paragraph 2
of Article 98, the property gain will be confiscated from third wherefore it has been obtained by
committing the crime, while according to paragraph 3 it will also be confiscated from family
members of the perpetrator to whom it has been transferred, should it be obvious that they have
not provided any compensation corresponding to the value of the obtained property benefit, or
from third parties unless they prove that they have given counter-compensation for the object or
the property which corresponds the value of the obtained property benefit.
In this regard, if third parties, or family members of the defendant succeed in proving that
they have provided adequate compensation commensurate with the value of the acquired property
benefit, they will prevent the confiscation of the property at their disposal, regardless of whether it
is an indirect or direct benefit acquired by a crime. Although in this way the interests of third parties
who bona fide dispose of the property subject to confiscation are protected, in practice it can be
problematic to determine whether an adequate compensation has actually been given for the
transferred property benefit, especially when it comes to concluding of various contracts for
consulting or other services, as well as in relation to the collision of these provisions with the Law
on Obligations regarding gift contracts.
It is significant that according to Article 98, there is a partial transfer of the burden of proof,
but only in terms of the origin of the property to be confiscated, and not in terms of the existence
of a crime or criminal liability. According to the wording of the article, third parties have the
obligation to prove that they have given adequate compensation for the transferred property gain,
Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing
of Terrorism, Warsaw, 16.05.2005
3
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which means that the prosecutor should provide only evidence that links the specific property with
the crime committed. Although the intention of the Law is to enable easier detection and
confiscation of illegally acquired property, which is in accordance with international conventions,
the wording of the provision allows for confiscation without proper financial investigation and
transfer of the large burden of proof to third parties, especially given that it is difficult to determine
what constitutes adequate compensation in practice. Additionally, if the defendant received
adequate compensation corresponding to the direct or indirect property benefit gained from the
crime, then it never passed to third parties, but remained in the possession of the defendant, only
transformed into a different type of property. The article also provides for an exception to this and
allows confiscation from third parties regardless of whether they have given adequate
compensation or not and whether they knew about the specificity of the property to be confiscated,
but only in the case of cultural heritage objects, natural rarities, as well as objects with which the
damaged legal owner is personally related. In this regard, it is especially important to specify the
provisions in the CC, but also to have appropriate provisions in the procedural laws that would
regulate the proving of the legal origin of the property, especially by third parties, in order to
minimize the possibility of abuse of these provisions. Finally, the provisions of the CC provide for
the confiscated property to be returned to the injured party, and according to international
agreements, the confiscated property can be returned to another state, while in cases where there
is no damage, the confiscated property becomes the property of the state.
One of the most significant novelties in the Macedonian legislation is the introduction of the
institute of extended confiscation, because with the introduction of this institute, the provisions of
the Framework Decision of the Council of the European Union 2005/212 / JHA on Confiscation of
income, assets and property related to crime are fully implemented, which harmonizes the
domestic legislation with the legislation of the European Union regarding the provisions for
freezing and confiscation of illegally acquired property. Article 98-a provides:
 The property obtained in the time period, determined by the court according to the
case's circumstances which shall not be longer than five years before the commission
of the crime, prior to the conviction, when based on all the circumstances the court is
well asserted that the property exceeds the legal incomes of the offender and originates
from such crime, shall be confiscated from the offender of a crime committed within a
criminal association wherefore a property benefit for which an imprisonment sentence
of at least four years is prescribed, as well as a crime in relation with the terrorism
referred to in Article 313, 394-a, 394-b, 394-c and 419 of this Code for which an
imprisonment sentence of minimum five years or more has been prescribed or which
is related to a money laundering crime wherefore an imprisonment sentence of at least
four years is prescribed.
 The property referred to in paragraph (1) of this Article shall be as well confiscated from
third parties for which it has been obtained by committing the crime.
 The property referred to in paragraph (1) of this Article shall be as well confiscated from
members of the offender's family to which it has been transferred should it be obvious
that they have not provided counter-compensation corresponding to its value, or from
third parties unless they prove that they have provided counter-compensation for the
object or the property, corresponding to their value.
However, with regard to extended confiscation, the CC only translates the terminology
used in the Council of the European Union Framework Decision of 2005, hence the provisions
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governing extended confiscation include terms such as "the circumstances of the case" and
"reasonable conviction of the court ”, without being properly elaborated or offering a specific
definition of when it can be considered that the court is convinced to impose extended confiscation,
as well as when the circumstances of the case allow it to be permitted 4. Hence, it is unclear why
the CC uses the term "reasonably convinced" instead of the already adopted and known terms in
domestic law, such as grounds for doubt, reasonable doubt or beyond reasonable doubt. On the
other hand, some authors argue that the term "reasonably convinced" should be interpreted as a
reasonable suspicion that the property was obtained through criminal activity, while the burden
falls on the defendant to remove the suspicion to avoid extended confiscation, although
acknowledging appropriate intervention in the CC should be made in order to improve legal
certainty.5
Also, the CC again distinguishes between relatives of the perpetrator and other third
parties, even though there are no differences in terms of procedure or any other standards relating
to relatives and other third parties, and they all must prove that appropriate compensation
corresponding to the property transferred to them. In this context, it is not entirely clear whether
all property transferred by the convicted person for any of the offenses set forth in Article 98-a to
any third party (including donations to public institutions, such as hospitals, schools, etc.) should
be eligible for extended confiscation.
Regarding the conditions for the applicability of extended confiscation, the CC is quite
restrictive, providing for extended confiscation only when it comes to cases related to criminal
association and terrorism, as well as money laundering. However, from the very wording of the
article, the question is whether the extended confiscation is applied in the cases of committing the
crime of money laundering under Art. 273 of the CC, whereas from the very text of Article 98-a it
follows that this type of extended confiscation shall apply to the offense of terrorism for which a
sentence of imprisonment of five years or a more severe sentence is prescribed or is related to
the crime of money laundering.6 Thus, it is unclear whether extended confiscation can be imposed
only when it comes to the criminal offenses of criminal association, i.e. terrorism and the crime of
money laundering are interrelated, or extended confiscation can be imposed both for terrorist
association and other forms of terrorism, and the crime of money laundering as separate crimes.
Although most international instruments encourage the use of extended confiscation in the fight
against money laundering, international trafficking in narcotics, weapons, people or other illicit
objects, but also in terms of corruption, abuse of office, tax evasion, etc., these provisions
however, need to be adequately reflected in domestic law in order to be properly applied in
practice. In this context, it can be noted that apart from cases related to terrorism and criminal
association, as well as the unclear applicability of extended confiscation in money laundering
cases, domestic laws do not provide for the use of confiscation in the fight against various forms
of corruption, tax evasion, abuse of official position and embezzlement of public funds, illegal trade
in narcotics or firearms, human trafficking, forced prostitution etc. At the same time, in this context,
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it is not clear enough to link the period for which the acquired property is confiscated with the
extended confiscation, especially in cases of multiple crimes or crime in continuation, which is
related to the question of which conviction, i.e. which time period will serve as a basis for
calculating the time period for extended confiscation which cannot be longer than 5 years before
the commission of the crime.
Article 99 of the CC offers protective measures for the interests of the injured party in cases
when the court has not made a decision on their claims in the criminal procedure, so the injured
parties have the right to initiate litigation within 6 months of receiving the decision with which they
were referred to civil dispute from the criminal court, or three months after the injured party found
out about the confiscation decision if he did not participate in the criminal proceedings.
Article 100 provides for confiscation from legal entities in the same way as confiscation
from natural persons. This article is closely related to Article 96-k of the Criminal Code, which
provides for confiscation from the legal heirs or founders of a legal entity that has ceased to exist
and which was used to commit a criminal activity through which the legal entity gained illegal
property benefit, or illegal property benefit was acquired for the legal entity. Thus, according to
this article if property or property gain cannot be confiscated from the legal entity because it
ceased to exist before the confiscation, the legal successor or successors, and if there are no
legal successors, the founder or founders of the legal entity, i.e. shareholders or the partners of
the company in the cases determined by law, will be jointly obliged to pay a monetary amount that
corresponds to the acquired property gain. It is interesting that the CC does not provide for
confiscation, but introduces an obligation for individuals to pay a monetary amount that
corresponds to the acquired property gain. In this situation, the CC is not clear enough which
shareholders or partners should be obliged to pay the monetary compensation, whether all,
whether those at the time the legal entity ceased to exist, or those who were shareholders or
partners in the period when the crime was committed. It is important to note that the CC does not
offer an answer of the question – what happens in the situation when the founders or partners of
the legal entity are deceased, or there are other obstacles due to which the collection of illegally
acquired benefits from the legal entity that has ceased to exist cannot be done.
As mentioned earlier, the Criminal Code distinguishes between the confiscation of an illegal
financial, property, material or other benefit deriving from a crime (Articles 97 to 100) and the
seizure of objects that were intended or have been used to commit a crime, are created or arise
from the crime, or other objects that are prohibited under domestic law (Article 100-a). Article 100a gives a similar definition of confiscation of objects to the definition of confiscation, so according
to this article " nobody can keep or adopt the objects that have occurred through a commission of
a crime." Furthermore, the article provides for the seizure of objects that have been used or
intended to commit a crime, whether they belong to the perpetrator or to a third party, if the general
interests of the public, public health and safety or other moral reasons so require, or if there is a
real threat that they could be reused for criminal purposes. Objects owned by a third party will not
be confiscated, unless the person knew, could and should have known that these objects were
used or intended to commit a crime.
As we have mentioned, for the purposes of this analysis, the cases where there was
seizure of objects that are intended or arise from a crime were not considered, because they do
not represent the acquisition of illegal property gain. However, in practice there are different
interpretations of what constitutes illegal property acquired by committing a crime, and what are
objects created or arising from a committed crime, so certain practitioners consider the property
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acquired by committing a crime as an object created or arising from a crime and vice versa. In
these cases it should be taken into account that whether the specific property, i.e. object existed
before the commission of the crime, i.e. whether it was created with the commission of the crime,
or only illegally changed the owners. A similar challenge can be encountered in interpreting
whether a particular property is invested in a crime, such as the presumption in cases of extended
confiscation, or it is about objects that have been used or intended for committing a crime,
especially when the property gain is some movable or immovable object. In this context, it is
important to note that the CC distinguishes between the terms "property" and "objects" in Article
122, which gives the definitions of the terms used in the CC, but this difference is not sufficient to
overcome the different interpretations of the provisions. Thus in paragraphs 38 and 39, property
is defined as a much broader term, i.e. " Property shall include money or other payment
instruments, securities, deposits, other ownership of any type, both material or non-material,
movable or immovable, other rights over objects, claims, as well as public documents and legal
documents for ownership and assets in written or electronic form or instruments proving the right
to ownership or interest in such property.", while the term objects" means movable and immovable
objects being completely or partially used or should have been used or have resulted from a
commission of a crime.” Inadequate differentiation of these terms can make it difficult to gather
data relevant to assessing and promoting the practical application of confiscation of property and
assets and can lead to inadequate mapping of all challenges and good practices.
In addition, the CC contains provisions in articles in the special section which provide for
the seizure of objects used to commit a crime, intended to commit a crime, as well as created
through the commission of a crime as a mandatory sanction for a number of crimes, such as
production and release for trade of narcotics, counterfeiting of goods, counterfeiting money,
concealment of property, cybercrime, criminal association, trade in weapons or explosive
materials, terrorism, trafficking in human beings etc. It is noteworthy to say that the CC essentially
uses several alternating terms such as confiscation, seizure, deprivation, forfeiture which refer to
the same sanction. This type of automatic seizure of objects used to commit certain crimes can
be problematic because it does not take into account the severity with which such seizure affects
the person from whom the objects are seized, especially when it comes to seizure from third
parties, who did not know or could not have known that the objects would be used for illegal
purposes.

LAW ON CRIMINAL PROCEDURE
The LCP is undoubtedly the most important law regarding the enforcement of confiscation,
which with its entry into force in December 2013 introduced a new model of criminal procedure,
according to which the court is now in a neutral and passive role, while public prosecutors have
the main investigative role and for that purpose they have the judicial police at their disposal, as
well as authorizations for independent undertaking of investigative actions. In this regard, the LCP
positioned the prosecutors as a party in the criminal proceedings, similar to the defense, unlike
the previous inquisitorial model where there is a different partnership relationship between the
prosecution and the court.
The confiscation procedure is regulated by the LCP, namely in Articles 530 to 541, Article
529 which refers to the seizure of objects, as well as Articles 194 to 204 which refer to the
temporary seizure and securing of objects in the pre-trial procedure. Similar to the CC, the LCP
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uses several terms in terms of confiscation of property related to or arising from a crime, such as:
confiscation, seizure and deprivation. Although the legal provisions show tendencies of the
legislator to make subtle differences in the use of the mentioned terms, still in the Criminal Code
and the LCP there are no specific definitions or clear distinction between the terms related to the
deprivation of illegal property.
Article 194 of the LCP regulates the procedure for temporary seizure and securing of
objects used for criminal purposes, intended for criminal purposes, created by criminal activity, or
otherwise important for the criminal procedure, which in accordance with this article begins in the
investigation phase, and on the proposal of the public prosecutor or the judicial police. The
decision on this proposal is made by the Trial Chamber in the court in accordance with Article 25
of the LCP. These objects can be seized without a court decision, in cases where there is a danger
of delay, but according to Article 196, the public prosecutor is still obliged to submit a request for
approval of such seizure of objects which must be confirmed by the pre-trial judge in within 72
hours after the seizure of the objects without a court order. In this context, it is important to note
that the prosecutor may request the pre-trial judge to impose a fine on any person (other than the
defendant) who owns objects that can be used as evidence in the proceedings, or objects which
are related to the crime, i.e. objects used or intended for the commission of a crime, objects
created by the commission of a crime, or arising from the commission of a crime, and the person
refuses to hand over the objects to the prosecutor or the judicial police. Hence, the law provides
for penalties as a guarantee for successful implementation of measures for securing property,
while taking care that they cannot be imposed on the suspect.
As a more significant measure of these legal provisions for the purposes of this analysis is
Article 202 which refers to the temporary seizure of property or objects for securing which is aimed
at early detection and securing of illegally acquired property, all in order to prevent future
manipulating with it in terms of its concealment or exploitation as capital for additional income.
According to this article, “At any time in the course of the proceedings, the court may
render, upon request by the public prosecutor, a temporary measure of seizure of property or
objects which should be seized according to the Criminal Code, a measure for confiscation or
another necessary temporary measure in order to prevent the use, transfer or managing of that
property or objects."7 Such an order in this case is not mandatory for the enforcement of measures
for securing property if there are risks of delay, in which cases after its enforcement, if it is carried
out by the judicial police, the public prosecutor must be informed immediately, and the pre-trial
judge is obliged to approve the measures within 72 hours, otherwise the confiscated objects will
be returned to the person from whom they were confiscated. Compared to the aforementioned
provisions of Article 196, we can see that in the LCP there are minimal differences in the envisaged
procedure between the temporary seizure of objects arising or used to commit a crime and the
temporary seizure of property and property gain for securing, although neither the LCP nor the
CC offer a clear distinction between objects arising from the crime and property or property gain
gained from the crime. However, what is important about this provision is that it harmonizes the
domestic legislation with the international documents, but also the provision according to which
such a request for temporary seizure of property and property gain for security can be submitted
at any time during the criminal proceedings, which is particularly important because in practice
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criminal investigations are almost without exception faster than financial investigations, so data
on property and illicit gain can be obtained significantly later. This provision allows the criminal
prosecution not to be delayed due to the financial investigation, nor to compromise the quality of
the financial investigation. All these measures for confiscation of property and property gain for
security purposes are imposed by a court order adopted on the proposal of the public prosecutor,
and in accordance with Article 535 of the LCP, they can also be imposed on third parties.
Article 202 additionally regulates the procedure for temporary freezing of property by giving
details of the proposal submitted by the prosecutor, so it should include a short description of the
criminal offence and its legal designation; description of the property or objects which originate
from a committed crime; information on the person who owns that property or objects; evidence
on which the suspicion that the property or the objects originate from a criminal offense is
based, and reasons for the probability that the seizure of property or object shall be made
especially difficult or impossible until the end of the criminal proceedings. Thus, similar to the
measures for securing the presence, or the smooth course of the criminal procedure, the LCP
stipulates that the freezing of property or temporary seizure of objects for security should be
imposed only when there is no other way to secure the property, which may be considered as not
fully meeting the standards of international conventions relating to the temporary seizure of
property for security purposes, especially in proceedings for serious forms of organized crime or
corruption.
However, what is problematic in this article is paragraph 8 according to which "the
measures from paragraph 1 of this article can last until the completion of the procedure before the
first instance court". This provision can seriously impede attempts to secure illegally acquired
property in order to enforce a possible confiscation order, thereby neutralizing to some extent the
possibility for the prosecutor to submit a request for temporary freezing of property at any time
during the procedure, as the measures for temporary freezing of the property can last only until a
first instance verdict is rendered. It remains unclear why the law stipulates that the measures can
last only until the first instance verdict is rendered, and not until a final decision is made. Because
of this, the prosecutor's request for temporary freezing of property in the later stages of the
proceedings, such as in the later stages of the evidentiary phase or closing statements, is
practically ineffective and useless, as it will only secure the property for a short period of time. In
addition, this is particularly problematic given the length of the appellate proceedings before the
appellate courts, as well as the possibility for the appellate court to order a retrial, in which case it
is unclear whether the prosecutor is required to file a new request for temporary freezing of
property. Considering that the measures for temporary seizure of objects or freezing of the
property are imposed by the court precisely because of the potential risks for the defendant to
conceal the property in order to prevent the confiscation, by revoking these measures and
returning the temporarily frozen property to the defendant after the first instance verdict, there is
a serious risk that the provision of paragraph 8 will allow such manipulation of the property
immediately after the first instance verdict. In this way, the temporary freezing of the property will
have no serious effect in terms of ensuring the full enforcement of the confiscation decision.
However, an important provision of the LCP in this context is paragraph 11 of Article 202
which states that all the actions upon the property and the objects that are subject of safekeeping,
and that have been undertaken after the prosecutor has submitted a proposal for temporary
freezing of property are null and void, which somewhat neutralizes the risk of paragraph 8.
Paragraph 11 allows securing of property, as well as the neutralization of potential risks of
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manipulation and concealment of property due to delays between the submission of the proposal
for freezing of the property, or the court decision for temporary freezing, as well as the delay in
the enforcement of the decision, through disabling any legal option for manipulating, transferring
or transforming the property. However, in view of the provisions of paragraph 8 discussed above,
the LCP does not provide sufficient safeguards for potential factual and unlawful manipulation,
transfer or transformation of property throughout the proceedings.
As we have mentioned, these measures for temporary freezing of property are imposed by
a court decision, and upon the proposal of the public prosecutor, so in accordance with Article 535
of the LCP, the measures may be imposed on property enjoyed or owned by third parties. In this
way, the LCP provides the necessary procedural opportunities for prosecutors to conduct a
thorough criminal and financial investigation to properly identify property acquired through the
commission of a crime, as well as attempts to further increase the value of the property, attempts
to transform or conceal the same. More importantly, these provisions allow prosecutors, to some
extent, to locate, identify and secure illegally acquired property throughout the proceedings, in
order to enforce the possible confiscation decision. Pursuant to these provisions, based on all
actions taken by the prosecutor, the value and origin of the property and the objects are assessed
in the criminal procedure before a competent court.
The procedure for confiscation of property gain and confiscation of objects is regulated in
Articles 529 which refers to confiscation of objects used or intended for committing a crime, objects
that arise or were created by committing a crime, as well as all objects that according to the CC
should be seized, as well as Articles 530 to 541 relating to the confiscation of property. In this
context, Article 135 should be mentioned, which refers to the enforcement of judgments in the part
that refers to the costs of the procedure, confiscation of property, as well as the material claims of
the damaged party.
At the outset, it is noteworthy to state that the LCP does not have provisions that adequately
provide for the initiation of confiscation proceedings. Thus, in the text of the entire Law there is no
provision stipulating whether the confiscation procedure starts with the submission of a
confiscation proposal by the public prosecutor, or the court is obliged to make a confiscation
decision whenever it deems that this measure is applicable in the procedure. This situation may
lead to different interpretations of the provisions of the LCP in practical application as to whether
it is necessary to submit a proposal for confiscation or not, which may lead to a complete failure
to make a decision on the confiscation of illegal property. In this regard, as mentioned above, the
provisions regarding the temporary seizure of objects and temporary freezing of property require
the prosecutor to submit a proposal for the imposition of these measures, which proposal must be
reasoned and supported by evidence. Thus, according to Article 530 of the LCP, the public
prosecutor is obliged to collect and propose evidence necessary to determine the illegal origin of
the property, as well as the amount and type of property obtained by committing the crime, for
which purpose the prosecutor may propose to the court to determine measures for temporary
freezing of property. Similarly, Article 532 of the CPC authorizes the prosecutor to request the
necessary information from state bodies, financial institutions, legal entities or citizens in order to
determine the type and amount of illegally acquired property. In addition, following the overall logic
and adopted approach in the adversarial model of criminal procedure, any measure or sanction
should be ordered by a court at the request or proposal of an authorized prosecutor, i.e. public or
private prosecutor. This is also supported by Article 539 of the LCP, which stipulates that for all
issues for which there is no appropriate provision regarding the procedure for application of
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security measures or confiscation of property and property gain, the other provisions of the LCP
shall be applied accordingly. Due to this, the prosecutor is expected to submit some kind of
confiscation proposal, albeit orally, at the main hearing, but the lack of sufficiently clear and explicit
provisions regarding the initiation of confiscation proceedings in a situation of transition from
inquisitorial to accusatory model of criminal proceedings may cause difficulties in its application.
In the context of this, the following question is justifiably raised - To what extent the court is bound
by the prosecutor's proposal, i.e. whether the court can make a decision for confiscation of
property gain that is higher than the one determined in the indictment or the confiscation proposal?
Regarding the procedure for confiscation from third party, most of the provisions are offered
in Article 531 of the LCP, which provides that the person to whom the crime proceeds have been
transferred, as well as the representative of the legal person shall be summoned to be heard
during the preliminary procedure and at the main hearing. According to this article, whenever
during the main hearing it is determined that there are conditions for imposing confiscation of
property and property gain, the public prosecutor will propose to stop the main hearing and to
summon the third person to the main hearing. This article also stipulates that the third person will
be questioned immediately after the defendant, and also stipulates that the third person has the
right to propose evidence, as well as to examine witnesses and experts after approval by the court.
As the third party is not accused in the procedure and it does not face any sanction, it shall be
forewarned that the procedure shall be also conducted in their absence, as well as that it is obliged
to prove the legal origin of the property. However, the article does not offer sufficiently clear
provisions that regulate the participation of third parties in the proceedings, their rights and the
ways of their realization, which raises several questions in this context. Thus, having in mind that
with the new model of criminal procedure, the defendant has the right to defend himself with
silence, i.e. not to be examined at all at the main hearing, the question arises as to when will the
third person be examined and get the opportunity to present his/her evidence related to proving
the legal origin of the property. In this regard, it is unclear to what extent third parties have the
right to participate in the preliminary procedure, i.e. whether third parties have the same rights as
the defense in regards to conducting an independent investigation, gathering evidence, and even
requesting the court to impose a sanction on state authority, financial institution, legal entity or any
citizen who refuses to provide the necessary evidence relating to proving the legal origin of the
property. Furthermore, it is not clear according to which rules will the third party be able to give
his/her statement at the main hearing, especially since the LCP provides only for the examination
of witnesses, experts, or defendants, directly by the party proposing the witness and crossexamined by the opposing party, while the court has the right only to ask questions to clarify the
answers given during the direct and cross-examination by the parties to the proceedings. Thus, it
is not clear who will conduct the examination of the third party, in cases when it is not called as a
witness in the proceedings, as well as who will have the opportunity to examine the third party,
and who will be able to examine the witnesses of the third party in terms of proving the legal origin
of the property. In this context, it is also worth noting that the LCP allows a third party to be called
as a witness in the proceedings, which further complicates the procedural aspects of their
examination and the presentation of evidence relating to the origin of the property to be
confiscated. In addition, the LCP provides that third parties have the right to be present during the
entire main hearing, and even the provisions for excluding the public from the main hearing do not
apply to these persons, but on the other hand the LCP provides that witnesses will be removed
from the courtroom. until they are examined, so that their testimony cannot be influenced by the
presentation of other evidence and the examination of witnesses. Here once again we can see a
17

collision in the provisions of the LCP, which only increases the vague picture of the participation
of third parties in the proceedings, whether they are called as witnesses or not.
Articles 533 and 534 of the LCP refer to extended confiscation, so according to these
articles the court will impose extended confiscation according to the conditions prescribed in the
Criminal Code, if the defendant fails to prove that the property is legally acquired within one year
from the date of the main hearing. If the court rules on the guilt of the defendant before the
expiration of the one-year period, the decision on the extended confiscation will be made by a
special decision after the expiration of the one-year period from the beginning of the main hearing.
With these provisions, the LCP makes the greatest transfer of the burden of proof, this time in
relation to the defendant by clearly stipulating that the property will be confiscated if the defendant
does not prove its legal origin. Although the LCP provides a solution for the cases when the main
hearing is completed before the end of the period of one year, it still does not provide a solution
for the reverse situation, i.e. for the cases when the main hearing will not end within one year from
its beginning. It remains unclear whether in this situation the court should make a separate
decision on the confiscation of property after the expiration of one year, regardless of whether the
hearing is over or not, or in these cases the confiscation decision will be made with the judgement
deciding on the crime and the guilt of the defendant.
In addition, in this regard, it is not clear why the deadline is tied to the commencement of
the main hearing, as the procedure for temporary freezing of property as well as confiscation can
be initiated at any time during the criminal proceedings, which effectively shortens the period that
the defendant has at his/her disposal to prove the legal origin of the property. The LCP does not
offer any explanations as to why the one-year period from the beginning of the main hearing was
chosen, because in practice there is a frequent postponement of the hearings, which may lead to
a situation where the defendant does not have the opportunity at all to present evidence of the
legal origin of the property within one year. In this context, given that extended confiscation is
applicable only in cases involving serious forms of financial, organized crime or corruption, it
should be noted that in these cases the proceedings take more than a year, partly due to frequent
postponements, as well as the large amount of evidence that needs to be presented at the main
hearing, due to which in such complex cases, a period of one year for the defendant to prove the
legal origin of the property may not be objectively sufficient.
The same conditions and procedural rules apply in the procedure for extended confiscation
of property against third party, with Article 534 explicitly providing that the procedure for extended
confiscation against third party is initiated on the proposal of the public prosecutor, and the
deadline within which the third party have to prove the legal origin of the property is two years,
instead of one as in the case of the defendant. Once again, it is not clear why the law prescribes
a period of two years to prove the legal origin of the property, as well as why this period is different
from the period provided for the defendant. Unlike the provisions regarding the initiation of
confiscation proceedings against the defendant, and in contrast to the provisions regarding direct,
indirect and value-based confiscation where it is not explicitly determined that the proceedings will
be initiated on the proposal of the prosecutor, we noted that when it comes to extended
confiscation against third party, the public prosecutor must submit a proposal for the same.
However, with these provisions which are identical to the provisions of Article 533 on extended
confiscation against the defendant, the same questions can be raised here regarding the
procedure and the decision.
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Article 536 of the LCP stipulates that the court may provide for confiscation of property gain
in the guilty verdict for the defendant, in the decision for court reprimand or in the decision for
application of an educational measure, as well as in the decision imposing a safeguarding
measure. The court can also make a decision for confiscation in case when it makes a decision
to stop the procedure in legally determined cases in which a decision for confiscation against third
party can be made. As a result of the extension of the application of the confiscation measure to
third parties in accordance with paragraph 3 of Article 97 of the CC, there is possibility to impose
the confiscation measure in cases when due to factual or legal obstacles it is not possible to
conduct criminal procedure. It is important that under this article the court must identify the
property or the value of the property to be confiscated in the confiscation order. However, as we
can see from the wording of the provision, the court can identify the property or objects to be
confiscated or determine the value of the property to be confiscated, so it is possible for the court
to order confiscation of a particular property without determining its true value, although as
discussed earlier, the prosecutor is obliged to collect and present evidence to identify the property
and determine its value. On the other hand, the value of illegally acquired property can seriously
affect the type and amount of the imposed sanction, and even the criminal liability of the defendant,
which means that determining the true value of the property is essential in many aspects of the
proceedings. However, this article explicitly requires the court to determine the value only when it
comes to confiscation of money or value confiscation, but not when it comes to direct or indirect
confiscation and seizure of objects.
Another important article is Article 540 which provides the rules for the special procedure
of confiscation when there are factual and legal impediments for conducting criminal proceedings
against a perpetrator of a crime, in which cases upon a request by the public prosecutor, the court
shall conduct a special procedure for confiscation of assets and crime proceeds and seizure of
objects, if the conditions provided for in the Criminal Code are met. In this procedure, upon the
proposal of the public prosecutor, the necessary evidence shall be presented, after which the court
will make a decision for confiscation if it is proven that the assets and the property have been
obtained with the commission of a criminal offense or that the objects have been used to commit
the criminal offense or have resulted from it, or that they have to be forfeited according to the
provisions of the Criminal Code.
Although the LCP refers to the CC regarding the conditions under which this procedure
can be initiated, as discussed earlier, the CC does not provide for an appropriate and clear
definition of the conditions under which this confiscation procedure can be initiated. Furthermore,
although it is clear that the court will initiate a special confiscation procedure on the proposal of
the public prosecutor, the LCP does not provide any additional provisions regarding the type of
proposal submitted by the prosecutor, the procedural rules of the special procedure, the manner
of conducting an investigation and effective participation of the persons in possession of the
property to be confiscated, the status and procedural rights of the parties involved, the manner of
gathering and presenting evidence and questioning witnesses, the preparation of expertise by the
parties to the proceedings, the type of decision by which the court determines confiscation, or any
other rule governing this procedure. The situation is even more complicated if we take into account
the text of paragraph 2, which stipulates that the court will make a decision on confiscation if it is
proven that the property was obtained through a crime, which means that in these special
procedures for confiscation of property when it is not possible to conduct criminal proceedings,
the burden of proof is not shifted, so it is the prosecutor who must prove beyond reasonable doubt
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that the specific property was acquired through a crime, which in practice can prove to be an
extremely difficult task.
According to Article 541, the decision on confiscation will be enforced within 30 days from
the day it enters into force, and at the same time it stipulates that all legal acts made after the
commission of the crime in order to reduce the value of the property are null and void. Additionally,
this article stipulates that in cases when confiscation cannot be executed on the property
determined in the court decision, the enforcement shall be executed against the remaining part of
the property owned by the same person. Although this article offers flexibility and increases the
possibility of effective enforcement of confiscation by allowing the confiscation of different property
in the event that the specific property cannot be located and confiscated, the article does not
provide any solution as to who and how will the other property be identified, as well as its value,
nor does it provide for a deadline within which this type of replacement may take place.
These provisions are supplemented by Article 135, which regulates the rules for the
execution of decisions on procedural costs, material claims, confiscated objects and confiscated
property, with this article providing a deadline for voluntary fulfillment of the court decision by the
defendant, after which the judgment will be enforced. Pursuant to this article, the court that
rendered the first instance verdict will decide whether the confiscated property and confiscated
objects will be sold in accordance with the enforcement provisions or handed over to state entities,
museums or other institutions, or whether they will be destroyed. All proceeds from the sale of
confiscated property or confiscated objects go into the state budget. Such provisions are largely
a remnant of the period before the enactment of the Law on Management of Confiscated Property,
Property Gains and Objects Seized in Criminal and Misdemeanor Procedure, which regulates in
detail these enforcement procedures. However, what is important is that Article 135 of the Law
provides that the decision on confiscation and forfeiture of the crime proceeds, except in a
procedure for an extraordinary legal remedy, may be changed with a dispute litigation decision, if
there is a dispute regarding the ownership of forfeited objects. This may raise concerns about
legal certainty as the final and effective decision of one (criminal) court may be reversed by a later
judgment in a civil proceeding initiated before another court of the same instance.
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DATA FROM THE TRIAL MONITORING OF COURT CASES
GENERAL DATA
The monitoring covered a total of 11 courts, and a total of 800 hearings were monitored, of
which 436 in the Basic Criminal Court Skopje, 44 in the Basic Court Veles, 19 in the Basic Court
Gostivar, 17 in the Basic Court Tetovo, 44 in The Basic Court Bitola, 68 in the Basic Court Prilep,
26 in the Basic Court Stip, 18 in the Basic Court Strumica, 64 in the Basic Court Ohrid, 54 in the
Basic Court Kumanovo and 10 in the Basic Court Kicevo (Chart No. 1). The monitoring of court
proceedings took place in the period from February 2020 to March 2021, which is why it is
important to note that the dynamics of monitoring did not have a steady pace due to the state of
emergency for which the work of the courts was significantly limited to a small number of cases,
as well as due to the large number of infections with COVID-19 which certainly had an impact on
the procedures.
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Chart No. 1
In this regard, the representation of the courts and the number of specific crimes covered
in the monitoring do not reflect the real picture in terms of the workload of the courts and the
representation of specific crimes where confiscation is applicable, with the exception of the Basic
criminal court Skopje. Regarding the criminal offences that were covered in the monitoring, most
of them referred to Abuse of official position and authorization under Article 353 of the CC, (186
main hearings), then Fraud under Article 247 of the CC (149 hearings), Unauthorized production
and release for trade of narcotics, psychotropic substances and precursors under Article 215 (104
hearings), Tax evasion under Article 279 (91 hearings), Unauthorized manufacture, possession,
mediation and trade in weapons or explosive materials under Article 396 of the Criminal Code (26
hearings), Criminal association Article 394 of the Criminal Code (23 monitored hearings), as well
as other criminal offenses with low representation. As expected, most of the proceedings for these
crimes, given the severity of the threatened sentence, were conducted in a regular procedure,
while only 30% of the proceedings were conducted in summary procedure on a prosecution
proposal (Chart No. 2).
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The trials that were monitored were public and no obstruction for the public to attend the
main hearings was detected, which is particularly encouraging given that the courts faced special
challenges during the monitoring period due to the need to ensure the measures for protection
against the spread of COVID-19, according to which the number of persons present indoors was
limited. In this context, we must emphasize that there is a constant trend of public promotion and
transparency in the work of the courts, but still some actions can be noticed by the courts that
indicate a lack of experience with the public. Thus, it is interesting that in the last few years there
has been a trend where the court notes in the minutes all those present in the courtroom, including
the representatives of the public, so during the monitoring in this project, the representatives of
the public were noted in the minutes in 37% of cases, or at a total of 267 main hearings (Chart
No. 3). This in itself is not a problem or an obstacle for the public to attend the hearings, but the
question arises about the need to burden the minutes of the main hearing with personal data of
the present citizens in public, especially if we take into account that all persons entering the court
are identified by the judicial police and they pass a security check before being allowed to enter
the court building.

CONDITIONS FOR HOLDING THE MAIN HEARING
Most of the postponed hearings for the main hearing are again due to the absence of the
participants whose presence is necessary, while a smaller number of postponements are due to
obtaining new evidence, preparation of the defense, preparation of the closing statements etc.
(Chart No. 4). Similar to previous years, the defendants are the ones who are mostly absent from
the main hearings, which is why it must be postponed, but this year there is an increased absence
of public prosecutors and members of the trial chambers, or single judges, so public prosecutors
were absent from 79 hearings, defense attorneys from 54, and judges or lay judges from 38
hearings (Chart No. 4). The increasing number of absences can certainly be attributed to the
COVID-19 pandemic and the extremely high number of virus infections and the necessary
isolation measures. This situation may explain the increasing number of absences by prosecutors
and judges, who, given the nature of their work, were significantly more likely to be infected with
the virus.
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In order to ensure the presence of all persons whose participation is necessary, i.e. the
public prosecutor or the private prosecutor, the defendant and his defense counsel, the court must
first properly summon them and provide conditions for their presence. The summoning of
witnesses, on the other hand, is done upon a previous proposal by the party calling the specific
person as a witness, which is why it is important to have good coordination between the parties
and the court in order to avoid unnecessary delays due to the absence of witnesses. In this regard,
we can note that 53 times the court services failed to properly summon the persons whose
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presence is necessary for the main hearing, while the delays are predominantly due to the justified
absence of one of the participants in the procedure, or more precisely to 176 the main hearings.
(Chart No. 5) It is important to note that a total of 62 unjustified absences were detected, namely
absences from the main hearing of a person who had not previously notified the court, which
essentially leaves room for these 62 persons to later justify their absence and thus avoid the
application of certain attendance measure. This chart also confirms the previously stated
conclusion according to which the pandemic had a serious impact on the dynamics of the work of
courts and prosecutors, so a significantly higher number of excused absences from the main
hearing can be noticed, which are mainly due to health reasons.

MEASURES TO ENSURE THE PRESENCE OF PERSONS AND MEASURES
FOR SAFEGUARDING PROPERTY
Within this monitoring, similarly to the systematic monitoring of criminal proceedings8, there
was a decrease in the application of detention, which was determined in only 12 cases, while there
was an increased application of house arrest in a total of 37 cases (Chart No. 6), which means
that once again deprivation of liberty is the dominant way of securing the presence, although there
is a decreasing trend in the imposition of these measures.
Given the nature of these crimes that were subject to monitoring, especially the high
prevalence of crimes in the field of organized crime and corruption, it is understandable that there
is a slight deviation from other cases where there is a lower rate of detention measures. Regarding
the application of measures to ensure the presence, we can see that there is an increase in the
application of precautionary measures, which were applied in a total of 38 cases (Chart No.7).
However, it is interesting that there is an extremely high percentage of imposed house arrest
measures, so while in the system monitoring in the same year there were no imposed house
detention measures, here it is present in 38.5% of the total number of imposed security measures
and precautions. Such a high number of certain measures of house arrest may be due to several
factors, including the lack of representativeness in the sample that is the subject of the research,
the replacement of the measure of detention with house arrest by the courts due to the COVID19 pandemic and lack of appropriate conditions for prevention in the detention units, but also due
to the high representation of cases before the Basic Criminal Court Skopje where several
alternative measures of detention are usually imposed, but also due to the increased tendency to
apply this measure in cases of high corruption where current or former officials are involved.
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As mentioned earlier, there are no provisions in the LCP that clearly regulate whether the
public prosecutor should initiate the procedure for confiscation of property and in what way, i.e.
whether a formal request or proposal for confiscation of property is required, albeit orally at the
hearing itself. In this context, the public prosecutor requested confiscation in only 11 out of 204
cases (Chart No. 8), which can be interpreted precisely in terms of the fact that according to the
provisions of the LCP, public prosecutors are not obliged to request confiscation of property, but
it should be decided by the court whenever the conditions for imposing confiscation of property
are met, and therefore public prosecutors in practice do not make proposals for it. On the other
hand, given that public prosecutors may request temporary freezing of property as well as
confiscation of property at any stage of the main hearing, and the monitoring did not cover all main
hearings in all cases that were subject of this research, it is possible that the number of proposals,
i.e. requests for confiscation may be higher than what was detected in this research.
It is interesting that in the cases where confiscation is requested, in 50% it is about direct
confiscation, i.e. a request for confiscation of the direct benefit gained from the crime, in 10% it is
a confiscation of indirect property gain, which mainly consists of assets in which the direct benefit
has been mixed or transformed, while proposals for extended confiscation have been noted in as
many as 40% of cases (Chart No. 9). A high percentage of requests for direct confiscation is
expected, especially if we take into account the capacity of the competent authorities to conduct
a financial investigation that adequately monitors the flow of money and detects the further
increased value of illegally acquired property, as well as concealment and transformation of
illegally acquired property, in which direction the low representation of indirect confiscation of only
10% speaks. What really surprises us is the high prevalence of extended confiscation proposals
in as many as 40% of cases where confiscation is requested. It is important to note that so far in
practice there are no cases where an extended confiscation of property acquired in a certain
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period before the crime was requested or imposed, so it is unexpected to meet such a high
representation of these proposals in practice. Such a number should be taken with a dose of
concern, because in the absence of clear and precise provisions governing extended confiscation
and the procedures for its imposition, there is a possibility of abusing this measure in order to ease
the burden of proving that the public prosecutors have in terms of the illegal origin of the property
and its connection to a specific crime.
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On the other hand, having in mind that as it was mentioned in the cases of extended
confiscation the persons are bound by a deadline in which they have to prove the legal origin of
the property, which is 1, i.e. 2 years from the day of the first main hearing, the assumption is that
extended confiscation cannot be requested after the commencement of the main hearing, as this
will effectively shorten the legal deadlines for proving the legal origin of the property by the
defendant or third parties. Here we would like to mention that in one of these cases the extended
confiscation was requested even in the closing statement of the public prosecutor, and it is not
unknown in practice to give the closing statement after one year from the beginning of the main
hearing, in which case it is unclear. when and how the court should decide on extended
confiscation.
The confiscation was requested mainly from natural persons (85%) and in a small part
(15%) from legal entities, which is in fact proportional to the representation of accused natural and
legal persons in the cases that were part of this research (Chart No. 10). It is interesting that there
are many more proposals for temporary freezing of property for security than there are proposals
for confiscation by the public prosecutor, which is an interesting and contradictory situation,
especially considering that 3% of the measures for freezing property were aimed at third party,
and in 4% at both the third party and the defendant (Chart No. 11). This again indicates that the
public prosecutors adhere to the strict wording of the law, interpreting that they are obliged to
propose the imposition of security measures, but are not obliged to propose the imposition of the
measure of confiscation, i.e. that by proposing a measure of temporary freezing of property they
are also proposing confiscation of the same. Additionally, it is interesting that only in one case
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there was a request for confiscation and measures for temporary forfeiture of property for security,
but in this case the confiscation was requested only from the defendant, while the measure for
temporary forfeiture of property for security is aimed at both the defendant and a third party.
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In this context, it is important to note that in accordance with the provisions of domestic
law, first of all in the LCP, and then in international conventions and internationally accepted
standards for fair and just trial, the participation of third parties must be ensured whenever there
are consequences that threaten their property. Thus, according to the LCP itself, whenever it is
found out that the confiscation of property is applied to a third party, the hearing will be postponed,
and the third person will be summoned to the hearing. Additionally, as stated earlier, third parties
have the right to participate in the previous stages of the criminal proceedings, more precisely in
the investigation phase and they must have the right and opportunity to offer evidence and
witnesses to prove the legal origin of the property in order to avoid confiscation. Unfortunately, in
this context we can note that third parties were not summoned to as many as 71% of the main
hearings in cases where confiscation or temporary seizure or freezing of property for the purpose
of securing was requested from third parties (Chart No. 12)
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As previously mentioned, the LCP does not offer sufficient procedural guarantees for the
participation of third parties in the proceedings, nor does it regulate and prescribe in more detail
their rights and obligations in the various stages of the proceedings, nor the ways in which they
can be effectively implemented. In this context, the CC shifts the burden of proving the legal origin
of the property to third parties who claim to possess it legally, which is also transposed in the
provisions of the LCP according to which the absence of third parties at the hearing and their nonparticipation is not an obstacle to determine confiscation. Moreover, if these persons do not
participate in the proceedings, they cannot prove the legal origin of the property, due to which it
will be confiscated. Therefore, it is especially important for the court to take all possible steps in
accordance with its powers in order to enable effective participation of third parties in the hearings
in confiscation proceedings, in order to avoid violations of the rights of these persons, but also in
order to avoid abuse of procedures for confiscation against third parties and to enable illegitimate
confiscation of property.
It is important to note that in most of the cases where confiscation is requested, it
corresponds to the illegally gained benefit, i.e. the damage caused as determined by the
indictment, but in 4 cases where temporary freezing of property was requested for security, the
value of the frozen property is less than the value to be confiscated, i.e. the value of the estimated
illegally acquired benefit.

GUILTY PLEA
19% of the proceedings that were monitored ended with a guilty plea by the defendant,
which is in fact the usual percentage of hearings that end with a guilty plea in the other research
of the Coalition All for Fair Trials that included monitoring of the proceedings (Chart No.13)
9.However, already from the Chart No. 14 we can conclude that in none of these cases where
there was a guilty plea by the defendant, the court did not make a decision on confiscation of the
property gained from the crime. Such statistics are worrying, especially if we take into account the
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crimes that were included in this research, which are financially motivated crimes and the
perpetration of which inevitably brings certain property benefits to the perpetrator or third parties.
Having in mind the low percentage of proposals for confiscation, as well as for freezing or
temporary forfeiture of property for security, and then the lack of decisions for confiscation of
property in cases that end with a guilty plea, indicates the low degree of awareness of legal
practitioners about the application of this measure, but also of insufficiently clear legal provisions
that discourage the implementation of this measure.
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EVIDENTIARY PROCEDURE
The evidentiary procedure is in fact the most important part of the criminal procedure where
the parties present the evidence and examine the witnesses in order to prove their case theory
presented in the opening statements. With the introduction of the adversarial model of criminal
procedure, the parties themselves collect and propose the evidence they want to present at the
main hearing, and according to the provisions of the LCP, the public prosecutor is the one who is
obliged to collect and present evidence at the main hearing regarding the existence of criminal
offense, the existence of criminal liability, as well as the existence of illegally acquired property.
The defense is not obliged to present evidence, having in mind that with the existing LCP the right
of the defendant to defend himself in silence is raised to a different level, so he/she is not obliged
to prove his/her innocence or in any way to cooperate with the prosecution. As mentioned, this is
different when it comes to confiscation of property and property gain, because there is a partial
transfer of the burden of proof to the person who has the property to be confiscated, so he/she is
obliged to prove its legal origin. In this regard, at the main hearings that were in the phase of
evidentiary procedure, it can be noted that the examination of witnesses is dominant, or at a total
of 128 hearings, as well as the presentation of material evidence at a total of 117 hearings (Chart
No. 15) From the same graph we can see that the experts were examined only at 32 hearings,
which is a relatively low percentage, given the importance of financial expertise in terms of
determining the illegally acquired property, its mixing with other property, transforming,
concealing, as well as increasing or decreasing its value. However, from the aspect of the
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adversarial nature of the proceedings, but also from the aspect of the public and transparent
procedure, we can notice that the material evidence at the main hearing is mainly presented by
reading the title of the evidence by the judge, or at 81 hearings (Chart No. 16). Although the LCP
does not offer special provisions on the manner in which the material evidence should be
presented at the main hearing, according to the adversarial nature of the proceedings, the parties
should present the content of the material evidence themselves. This is important because the
parties know best how to highlight the key pieces of material evidence that support their case
theory, but also in order for the public to be properly acquainted with the content of the evidence
and the circumstances that they need to prove. Thus, in this regard, due to the high number of
evidence presented by reading the title of the evidence by the judge or the president of the trial
chamber, the trial monitors were not able to find out whether the evidence refers to the crime, the
criminal responsibility of the defendant, or the existence of the illegally acquired property and its
location and linkage with a specific person.
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At the other hearings, the evidence was presented through their reading or presentation
by the party that proposed the evidence, while in the Basic Criminal Court Skopje there is also a
presentation of evidence with various audio-visual aids, which is a particularly good practice which
enables the public to be properly acquainted with the content of the material evidence and the
circumstances that they need to prove. In this regard, it is necessary to make efforts to introduce
such similar practices in other courts and abandon the practice of reading the title of evidence by
the judge, as well as raising awareness among judges and parties to the proceedings about the
importance of the public at trials as an integral part of the right to a fair trial. If we look at the
manner of examination of witnesses, it can be noticed that the parties in the procedure in almost
identical percentage of the examination actively guided the witness through the statement by
asking questions in 95% of cases. Тhe public prosecutor left the witness to speak uninterrupted
in only 6% of all the witness hearings (Chart No. 17), while the defense in only 4% of cases (Chart
No. 18).
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VERDICTS AND DECISIONS ON CONFISCATION
In the period during the monitoring, a total of 34 cases were completed with a verdict, of
which as many as 25 were rendered after the defendant pleaded guilty at the main hearing.
Considering that the verdict is the main act by which the court decides on a certain criminal legal
event which should answer several questions related to the existence of a crime, the existence of
criminal responsibility, the type and severity of the sanction and other measures, including
confiscation of property, its public announcement is extremely important. The European Court of
Human Rights also speaks in this direction, according to which the public announcement of the
verdict is a special right that is independent of the right to a public trial, so the public announcement
of the verdict cannot be considered unnecessary because the trial itself was public.10 However,
the monitoring data show that 14 of the 34 verdicts were not made public, or a total of 41% of all
the verdicts, which again shows a decline in this regard after the previously positive trend of
increasing public announcements that culminated last year, when as many as 85% of all verdicts
were announced. Due to the fact that 14 verdicts were not made public, the monitors failed to
obtain data on the type of verdicts, as well as the type and severity of the imposed sanctions. Of
those verdicts that were made public, 86% were convictions, 5% were rejection verdict, and 9%
were acquittals (Chart No. 19). Although this is a small number of verdicts due to which the sample
is not suitable to draw concrete conclusions, the increased number of acquittals indicates an
improvement in the adversarial nature of the proceedings where if the prosecutor fails to prove
that the defendant committed the crime beyond reason doubt, the court passes pass an acquittal
verdict instead of resorting to further investigation to establish the material truth. However, we
would like to emphasize again that this is a small number of verdicts that have been passed, so
converted into absolute numbers, there was one rejection verdict and two acquittal verdicts.

10

Judgment of the European Court of Human Rights in Artemov v. Russia, no. 14945/03
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From the aspect of the penal policy, we can see that in this research the percentage of
sentences versus alternative measures is generally unchanged, so in 67% of the convictions a
prison sentence or fine is determined, while in 33% an alternative measure is determined (Chart
No. 20). From this it can be concluded that regardless of the type, nature and the envisaged
penalties for the criminal offenses that are taken as a subject of research, the ratio of imposed
sentences and alternative measures is two to one, which does not mean that the degree of the
imposed sentence is also similar or identical. In that sense, 13 prison sentences were imposed,
the smallest of which is one year and 3 months, while the highest sentence is 9 years.
As previously mentioned, the court should make a decision on confiscation of the property
obtained by committing a crime with the verdict declaring the defendant guilty. Thus, in 3 of the
publicly announced verdicts, a decision was made for confiscation of the direct property benefit
gained from the crime, or in 22% of the cases in which there was a request for confiscation or a
proposal for freezing of property (Chart No. 21).
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NO it was not decided at all

What is interesting is that in 21% of the cases, in which confiscation decisions were made,
the court decided to oblige the defendant to return the illegally acquired property, and not to
determine confiscation of the property gain. Such action is a remnant of actions before the special
confiscation provisions were introduced in the domestic law and it largely prevents the execution
of such decisions. Thus, if the person does not voluntarily return the illegally acquired property,
the Agency for Management of Confiscated Property may proceed to forced confiscation of
property in appropriate value. However, the Agency does not have the authority to take
investigative actions to find property that can be confiscated, while for the law enforcement
authorities, the case is already a closed matter for which a procedure cannot be initiated again,
so if the person decides not to return the property benefit, it cannot be forcibly confiscated. It is
noteworthy that in most cases, or in 57%, the court did not make a decision at all to confiscate the
property benefit with the verdict, although in two of these cases the public prosecutor submitted a
proposal for temporary freezing of the property.

INSIGHTS IN FINAL COURT CASES
In order to obtain more data on the practical application of confiscation, within this research
an insight was conducted in 30 final court cases of the Basic Criminal Court Skopje, as the only
court that answered that there are cases in which the measure of confiscation was imposed.
However, due to the fact that this measure has a really poor application, as well as due to the fact
that some of the cases that were legally completed were not available because they were pending
before the Supreme Court for extraordinary legal remedies, as part of the sample of cases subject
to this analysis were also cases governed by the old 1997 Law on Criminal Procedure. The sample
of cases included 6 cases in the field of organized crime, one case in the field of corruption, while
the remaining cases were cases in the field of financial crime that are not related to organized
crime or corruption. Although these are a small number of cases where confiscation has been
imposed, what is a special challenge in this part is strengthening the application of confiscation in
cases related to organized crime and corruption where there were only 7 cases in which
confiscation has been imposed. Although financial crime is a serious phenomenon where
confiscation of property is expected to take place, it is still unacceptable for confiscation to be used
more in cases of tax evasion than in cases of suppression of organized criminal groups engaged
in illegal cross-border trade and various other criminal activities, with the basic purpose of gaining
property benefit for themselves or for another. In this way, by using the confiscation in cases of
organized crime and corruption, it will be impossible to further invest illegally acquired property in
criminal activities, which will significantly contribute to the suppression of organized criminal
groups, as well as approximation to the criteria set by the Chapter 24 of the accession negotiations
with the EU.
Regarding the illegally acquired property gain by committing the crime, the lowest amount
was 240,000 denars, while the highest amount was 14,530,000 denars, and in addition to these
amounts as property to which the confiscation was directed were various movable items, jewelry
and real estate. What attracted attention in these cases was the fact that in 7 of them the
indictment did not determine the amount of illegally acquired property at all, although in two of
these cases the public prosecutor even formally stated a proposal for confiscation of property.
The insights in final cases once again confirmed the problem with the lack of explicit
provisions stipulating whether the public prosecutor is obliged to submit a formal proposal for
confiscation of property, or the court is obliged to make such a decision regardless of whether the
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prosecutor requested confiscation of property benefit. Thus, out of a total of 30 cases in only 9 of
them, the public prosecutors requested confiscation of property as part of the indictment, or orally
at the main hearing, which means that in 21 cases the public prosecutors completely left this
decision to the court. This, as previously mentioned, can be problematic if the court interprets that
according to the new adversarial procedure it cannot make a decision on a particular issue, so the
court can decide to apply a sanction or measure only if there is a reasonable proposal from
authorized prosecutor, i.e. public prosecutor or private prosecutor. In these cases, due to
misunderstanding and different interpretation of the legal norms, confiscation may be omitted even
in cases when it is necessary. In addition, the lack of clear provisions in the LCP obviously in
practical application contributes to the passivation of public prosecutors, instead of motivating their
active involvement in all stages of the procedure and detailed and thorough explanation in support
to their proposals.
On the other hand, such action may cause difficulties in determining the exact value of the
property to be confiscated, as well as the correspondence of such value with the amount of illegally
acquired property gain and its further multiplication. In that regard, in 13 of the cases the value of
the confiscated property is identical to the amount of the illegally acquired property gain with the
crime, while in 8 cases the value of the property to be confiscated is less than the amount of the
illegally acquired property gain. Hence, it can be concluded that in practice there are cases where
the law enforcement authorities cannot find all the illegally acquired property with the crime, due
to which a certain benefit still remains at the disposal of the accused person or persons close to
him. Such inefficiency in criminal prosecution does not send the desired message that crime does
not pay off and does not provide adequate conditions for combating financially motivated crime,
especially organized crime and corruption.
Bothersome, it was detected that in 9 cases the amount of the acquired property gain, the
damage caused, and thus the value of the property to be confiscated were not determined at all.
This may be an indicator of the lack of sufficient capacity to conduct an effective and coordinated
financial investigation to locate the illegally acquired property, its transformation, concealment and
alteration of value. In this way, the financial investigation is reduced to a criminal investigation for
financial crime and it does not allow proper disclosure of all illegally acquired property, as well as
proper determination of the value of illegally acquired property. This is important from the aspect
of proper qualification of the crime if we take into account that higher illegal property gain provides
a more severe punishment, therefore the correct determination of illegally obtained property gain
is also important from the point of view of legal predictability and limiting arbitrariness in defining
of specific crimes and the sanctions provided for them.
In 28 cases, confiscation of property benefit from the defendant was imposed, in one case
from both the defendant and a third party, and in one case only from a third party. It should be
borne in mind that the third parties in these cases are in fact legal entities owned by the defendants
who have used the legal entities in an attempt to conceal the illegally acquired property, thus, even
through the insights in final court cases, it was not possible to see exactly how the participation of
third parties in the proceedings was resolved in practice.
Given that in most cases the prosecutors did not submit a proposal for confiscation of
property, it was not possible to assess the explanations offered in support of the proposals for
confiscation or freezing of property for security, in terms of whether they use abstract and
stereotypical sentences, or summary and insufficiently reasoned sentences. This is supported by
the fact that in 8 indictments the amount of illegally acquired property was not determined at all,
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so it can be concluded that in this part the public prosecutors failed to provide sufficient evidence
and explanations of the facts for the court to be able to more easily make a decision on confiscation
of property gain. In that regard, all verdicts imposing confiscation of property, explain this measure
in summary with the reasons why the court decided that the defendant committed the crime he is
charged with. This is understandable in cases where public prosecutors do not offer specific
explanations regarding the confiscation of property, but it cannot be considered justified,
regardless of the fact that in all the cases it is about direct confiscation of direct proceeds of a
crime. Regarding the explanations of the confiscation decisions, it was noted that in almost half of
them the judges stipulate that if the direct benefit cannot be confiscated, another property whose
value corresponds to the direct property gain can be confiscated. In this way, although the courts
try to avoid possible problems with the execution of the verdict due to the lack of proper financial
investigation and proper location of the direct or indirect benefit of the crime, still such problems
are only highlighted. Thus, similarly as discussed regarding the announcement of the verdicts from
the monitoring of court proceedings, in these cases as well when the confiscation decision is about
to be executed, if the property to be confiscated cannot be located, the Agency for Management
of Confiscated Property that is to execute the judgment, has no possibility to conduct a special
investigation to locate property of appropriate value that would be confiscated instead of the
property provided for in the judgment. In this way, despite the fact that the verdict declaratively
allows confiscation of other property of appropriate value, in practice there is no way to bypass
and overcome the challenges that arise as a result of improper location and securing of property
acquired through criminal activities in the earliest stages of criminal proceedings.
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CONCLUSIONS AND RECOMMENDATIONS
In a situation where there is no well-established legal practice for enforcing confiscation,
the legal provisions need to be clear and well-defined to avoid confusion and even completely
different approaches by legal practitioners. The quality of the legal provisions also directly affects
the motivation and encouragement of legal entities for proper enforcement of the confiscation,
while minimizing the risks of possible human rights violations of the defendant, the injured party,
and a third party. In this regard, there are several different terms used alternately in the CC, LCP
and the Law on Management of Confiscated Property, Property Gains and Objects Seized in
Criminal and Misdemeanor Procedure, referring to temporary confiscation of property for securing
and permanent confiscation of property.
It is necessary to harmonize the used terminology, as well as to make an appropriate
distinction between confiscation and seizure of objects that are intended to commit a crime or that
arise from the crime. Additional clarifications of the provisions in all laws are necessary in order to
improve the situation with the application of confiscation of property and property gain. Hence,
although the CC follows the generally set guidelines of international instruments such as the UN
Conventions and the Council of Europe, it is still necessary to elaborate in detail on the articles
relating to confiscation, and in particular on extended confiscation and the conditions under which
it may be applicable.
In this regard, it is necessary to improve the definitions in the Criminal Code that refer to
indirect and value confiscation, especially in terms of establishing principles for confiscation of
property invested in criminal activities, as well as illegal property that is further multiplied and
whose value is increased after the commission of the crime, as well as for the precise
determination of the amount that can be deducted from the property to be confiscated.
The Criminal Code contains provisions that provide for the seizure of objects or other
property as a sanction for specific crimes, provided in the separate part of the CC which provisions
also provide for mandatory seizure of these objects regardless of who owns them and whether
the persons knew that the objects could be used to commit a crime. These provisions may be an
unnecessary surplus in a situation where confiscation is regulated as a separate measure for
which no criminal conviction is required, and at the same time their imposition, regardless of the
extent to which it affects the person from whom the objects are confiscated, can be problematic
from the aspect of Article 1 of Protocol No. 1 of the European Convention on Human Rights. Due
to this, it is necessary to consider a complete rearrangement and restructuring of the provisions
of the CC regarding the confiscation of property and complete removal of the provisions that
provide for mandatory forfeiture of all items used to commit specific crimes.
The provisions of the CC regarding the confiscation from legal entities that no longer
exist do not offer a solution to all possible situations that may be encountered in practice, so it is
necessary to take steps to improve these provisions in order to allow the confiscation of the
property benefit acquired for these legal entities.
It is necessary to introduce provisions according to which extended confiscation could
be imposed for other forms of serious organized crime and corruption, such as Illegal trafficking
in drugs, weapons or people, Abuse of official position and authorization, Tax evasion etc. , in
order to enable the proper fight against all forms of serious crime, as well as to achieve full
compliance with international documents governing issues related to extended confiscation.
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The provisions relating to the procedures for temporary seizure of property for security
purposes should be improved in order to enable the duration of these measures even after the
adoption of the first instance verdict. In this way, the effect that should be achieved with these
measures would be maximized and the real and complete security of the property would be
enabled in order to confiscate it, if it is so determined by the court.
Similar to the proposal of measures for temporary freezing of property, it is necessary to
introduce clear provisions that would specify the ways to initiate a procedure for confiscation, i.e.
to introduce the duty of the public prosecutor to submit a proposal for confiscation of property
whenever he/she considers that it should be determined. This would avoid misunderstandings in
the implementation of the law, and would also minimize the possibility of passivity of public
prosecutors in terms of proving the illegal origin of the property to be confiscated.
It is necessary to harmonize the provisions for confiscation with the new adversarial
model of criminal procedure introduced with the amendments to the LCP in 2010 which entered
into force in 2013, especially regarding the confiscation of property against third parties. These
provisions in the LCP are unclear and leave a legal vacuum especially regarding the rights of third
parties during the entire criminal procedure and the ways of exercising their rights, as well as
solving the problem with the dual capacity of these persons as witnesses in the proceedings. In
this regard, it is necessary to introduce clear provisions that would regulate the manner of
participation of third parties in confiscation proceedings, including their participation in the
investigation procedure, as well as the possibility of gathering evidence and their presentation at
the main hearing, including refutation of the evidence presented by the public prosecutor or other
participants in the procedure. In this way, not only would the legal certainty and predictability of
the proceedings be strengthened, but also all possibilities for abuse of the confiscation
proceedings against third parties would be avoided.
Considering that the participation of third parties in the procedures for confiscation of
property is not mandatory, the LCP pays very little attention to ensuring the participation of these
persons in the proceedings. Thus, according to the LCP, these persons are warned about the
consequences of non-participation in the proceedings, but are not advised about their rights and
the ways in which they can exercise them. In this regard, the LCP does not offer even minimal
guarantees for the activities that the court and the public prosecutor must undertake to enable the
participation of these persons in the proceedings. Therefore, it would be desirable if the legal text
introduces provisions that would provide for appropriate consequences if the court fails to summon
third parties to the hearing and thus effectively violate their right to participate in the proceedings,
as well as to cause inappropriate confiscation of property benefits.
The provisions for the procedure for confiscation outside the criminal procedure, more
precisely when it cannot be initiated due to various factual or legal reasons are incomplete and it
is necessary to elaborate them and regulate in detail the course of such special confiscation
procedure. This would include the introduction of provisions on the ways of initiating the procedure
by the public prosecutor, the calculation of deadlines, the rights of participants, the ways of their
participation in the procedure, gathering and proposing evidence, the publicity of the procedure,
the jurisdiction and composition of the court, the acts by which the court decides, the possibility to
appeal the court decisions, the appeal procedure, etc.
In this regard, it is necessary to further regulate and harmonize the procedure for
extended confiscation against the defendant and third parties, especially regarding the fixed
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deadline for proving that the defendant and third parties have. It should be borne in mind that after
the start of the main hearing, neither the prosecutor nor the court are bound by deadlines for
action, except those regarding the statute of limitations for crimes, so it is unclear why such fixed
deadlines are set for persons who do not have the state apparatus of persecution behind them
and the same opportunities as the prosecution to gather evidence. Of course, in this context, it is
important to take into account the practical situation in the country where many people do not have
the appropriate documents to prove the origin of all their property, especially in rural areas where
there is no proper urban planning, nor proper records of real estate, their ownership and manner
and time of acquisition. In the context of extended confiscation, it is necessary to make certain
clarifications of the terms that refer to the well-founded conviction of the court in the illegal origin
of the property in the period before the commission of the crime for which the criminal verdict was
passed.
It is necessary to find alternative opportunities to challenge the final decisions on
confiscation of property, instead of being able to do so in litigation. Such proceedings should follow
the principle of hierarchy of courts, according to which the decision of a court can be changed only
by a higher court, and not by a court of the same instance. In addition, it is necessary to introduce
mechanisms to strengthen the competencies and opportunities that public prosecutors and the
judicial police have in terms of proper identification and location of illegally acquired property, in
order to avoid the need for further clarification or change of confiscation decisions due to
inappropriate established factual situation regarding the ownership of the confiscated property and
its legal disposal.
It is necessary to unify the methodology for collecting and processing data by the bodies
that have jurisdiction in confiscation proceedings. In practice, inconsistencies are often found in
the statistical data of courts, prosecutor's offices and other bodies such as the State Statistical
Office, and very often the data cannot be cross-checked and compared due to lack of uniform
approach by institutions, i.e. due to the use of different indicators for monitoring the situation with
the confiscation of property. In this regard, it is important to note that the competent institutions
collect extremely little data on the application of confiscation regarding the number of imposed
confiscation measures, the number of persons against whom a measure has been imposed, the
value of property, as well as the crimes for which these measures have been imposed. Тhe data
have not been processed and analyzed by the institutions themselves, nor are there any
modifications to the methodology in order to collect more relevant data in order to enable a full
diagnosis of the reasons behind the poor application of confiscation.
In this context, it is necessary to increase the quantity and quality of data collected by
the institutions in terms of requested and imposed confiscation measures and measures for
temporary security of property, introduction of a system for monitoring the quality of financial
investigations, and continuous monitoring of the application of these measures in cases of
organized crime and corruption. In accordance with this, it is necessary to enable monitoring of
individual cases through all stages of the procedure and the possibility of obtaining data from all
institutions, in which way the positive examples and good practices of acting in individual cases
could be properly pointed out, so that they can be properly replicated in other cases and serve as
an example for learning and improving the conduct of all authorities in the confiscation process.
The imposition of the confiscation measure by the basic courts in Macedonia is absent,
with the exception of the Basic Criminal Court Skopje, even in cases when it is necessary, which
is an additional indicator of the inflexibility of the courts and law enforcement bodies that still
38

predominantly oblige the convicted person to return the illegally obtained amount. Due to this, it is
necessary to raise awareness about the application of confiscation of property, as well as to create
customized training for all stakeholders who have competencies in the process of confiscation of
illegal property within criminal proceedings.
In this regard, it is necessary to develop activities aimed at coordinating the investigative
bodies, especially the Public Prosecutor's Office and the Financial Police Directorate, as well as
to create special strategies and technical documents, such as internal procedures and rules for
communication and data sharing between competent authorities. This would improve the mutual
knowledge of the capacities and the expectations that the authorities have from each other at
different stages of the procedure, which would improve the coordinated approach in conducting
financial and criminal investigations.
It is necessary to strengthen the capacities of the investigative bodies for conducting
timely and thorough financial investigations within the criminal investigation in order to avoid
equating the financial investigation with a criminal investigation for a financial crime. In this way,
it will be possible to properly locate the property acquired through a crime, its transformations,
modifications, changes in value, transfer to possession, as well as use for criminal acts, and thus
proper and complete confiscation of all property originating from illegal sources.
It is necessary to work on strengthening the capacities of public prosecutors to improve
their ability to orally present the evidence at the main hearing, as well as the written explanations
of the formal proposals for freezing the property, and the indictments themselves. This would
facilitate the decision-making by the courts, which would inevitably improve the enforcement of
property confiscation. In this context, it is necessary to strengthen the capacity of judges to
properly identify the property to be confiscated in order to enable the enforcement of confiscation
decisions, especially given that the Agency for Management of Confiscated Property should
execute the decisions, has no competence to conduct an investigation to locate property that
corresponds to the value of the property to be confiscated, in cases where this property cannot be
found.
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