REPORT FROM THE PROJECT “TRIAL MONITORING OF CASES RELATED TO
ORGANIZED CRIME AND CORRUPTION UNDER THE NEW CRIMINAL
PROCEDURE CODE”

ANALYSIS FROM THE
CONDUCTED MONITORING OF
JUDICIAL CASES IN THE FIELD OF
ORGANIZED CRIME AND
CORRUPTION

Skopje, November 2017
I

The project is funded by the U.S. State Department-Embassy of the United States of
America in Skopje-Bureau of International Narcotics and Law Enforcement Affairs (INL)..

The content and the conclusions of this publication do not represent the views of the
Embassy of the United States of America in Skopje, the Bureau of International Narcotics
and Law Enforcement Affairs.

CIP - Каталогизација во публикација
Национална и универзитетска библиотека "Св. Климент Охридски", Скопје
343.352:343.9.02]:347.953(497.7)(047)
PETROVSKA, Natali
Analysis from the conducted monitoring of judicial cases in the field of organized
crime and corruption : report from the "Trial monitoring of cases related to organized crime
and corruption under the new criminal procedure code" / [author Natali Petrovska ;
translation from macedonian Slavica Dimitrievska]. - Skopje : Coalition of civil association
" All for fair trials", 2017. - 56 стр. : граф. прикази ; 25 см
Фусноти кон текстот. - Библиографија: стр. 55-56
ISBN 978-608-4552-39-0
а) Корупција - Организиран криминал - Судски одлуки - Мониторинг - Македонија Извештаи
COBISS.MK-ID 105343498

ANALYSIS FROM THE CONDUCTED MONITORING OF JUDICIAL
CASES IN THE FIELD OF ORGANIZED CRIME AND CORRUPTION
Publisher: Coalition of civil associations
“All for Fair Trials”
Str. Macedonia 11/2-10, 1000 Skopje
Tel/Fax: +389 2 6139874
E-mail: contact@all4fairtrials.org.mk
Web: www.all4fairtrials.org.mk
For the publisher: Mirjana Ivanova Bojadzieva, PhD
President
Author: Natali Petrovska
Executive Director
Editor: Natali Petrovska
Executive Director
Implementer: Coalition “All for Fair Trials”
Collaborators: Daniel Mitkovski,
Project Assistant
Vladimir Andreevski, Lawyer,
Ilina Veljanovska,
Darko Avramovski,
Elena Nakovska,
Trial monitors
Тranslation from Slavica Dimitrievska
мacedonian:
Design and print: Grafohartija
Circulation: 50

TABLE OF CONTENTS
GRATITUDE ......................................................................................................................... 1
INTRODUCTION................................................................................................................... 2
FOR THE COALITION “ALL FOR FAIR TRIALS” ............................................................ 5
1. GENESIS AND THE BEGINNINGS OF THE PHENOMENON CORRUPTION AND
ORGANIZED CRIME............................................................................................................ 6
2. LEGAL FRAMEWORK ................................................................................................... 8
3. ANALYSIS OF THE PENAL POLICY AND THE IMPACT OF THE PUNISHMENT
ON THE PERPETRATORS ............................................................................................... 11
4. CORRUPTION AS A WAY OF LIFE ............................................................................ 13
5. THE CRITICISMS AND DIRECTIONS OF MR. REINHARD PRIEBE ....................... 13
6. ABOUT THE PROJECT, OBJECTIVES AND METHODOLOGY .............................. 15
6.1. About the project ................................................................................................. 15
6.2. Objectives ............................................................................................................. 15
6.3. Methodology ........................................................................................................ 15
7. ANALYSIS OF THE RESULTS FROM THE MONITORING OF CASES RELATED
TO ORGANIZED CRIME AND CORRUPTION ................................................................ 16
7.1. Basic information ................................................................................................ 16
7.2. The right to defender .......................................................................................... 19
7.3. Abridged procedure ............................................................................................ 20
7.4. Confession of the guilt ....................................................................................... 25
7.5. Presentation of evidence.................................................................................... 26
7.6. Publicity of the procedures................................................................................ 33
7.7. Principle of impartiality ...................................................................................... 34
7.8. Presumption of innocence ................................................................................. 36
7.9. Right to defense .................................................................................................. 36
7.10. Adoption and publication of the verdict .......................................................... 38
7.11. Penal policy in the publically announced verdicts ........................................ 39
8. HIGHLY PROFILED JUDICIAL CASES ...................................................................... 40
8.1. “Municipality of Center” ..................................................................................... 40
8.2. “Fortress 2” .......................................................................................................... 43
8.3. “Divo Naselje” ...................................................................................................... 45
8.4. “Rover” ................................................................................................................. 45
8.5. “Bozhinovski” ...................................................................................................... 46
8.6. “Violence in the Assembly” ............................................................................... 46
8.7. “Pavle Bogoevski” .............................................................................................. 47
8.8. “Levica” ................................................................................................................ 48
8.9. “Mariglen”............................................................................................................. 49

8.10. “Divo Naselje”- separate procedure ................................................................. 49
8.11. “Bribery” ............................................................................................................... 50
8.12. “Sopot” ................................................................................................................. 50
9. CONCLUSIONS AND RECOMMENDATIONS ........................................................... 51
9.1. General conclusions ........................................................................................... 51
9.2. Conclusions and recommendations from the conducted trial monitoring 52
10. BIBLIOGRAPHY ........................................................................................................... 55

GRATITUDE
Respected,
The Coalition “All for Fair Trials” is presenting another analysis from the project
"Trial Monitoring of Cases related to Organized Crime and Corruption under the new
Criminal Procedure Code”, focused on questions that treat the fight against organized
crime and corruption and the application of the new Criminal Procedure Code.
The analysis summarizes data gathered from trial monitoring of cases related to
organized crime and corruption during 2017 before the Department for Organized Crime
and Corruption, cases of public interest and a selected sample of other corruption cases.
Based on these data we re-assessed the issues of independency, efficiency and
objectivity of the Macedonian judiciary in the fight against corruption and organized crime,
and we evaluated the adequate implementation of the criminal-justice reforms with main
focus on the new Criminal Procedure Code.
The responsible person for coordination of project activities, analysis of received
data and in most part preparation of the analysis itself is the Executive Director-Nataly
Petrovska who unreservedly deserves all positive reviews. The whole process was
unselfishly supported by the professional engagement of the Project Assistant, Daniel
Mitkovski, particularly in processing the database, so as the trial monitors who were
directly involved in the trial monitoring without whom this analysis would have been
incomplete.
I would like to express special gratitude to the U.S. State Department-Embassy of
the United States of America-Bureau for International Narcotics and Law Enforcement
Affairs, whose guidelines during the implementation of the project activities gave a quality
input to the final product of this project as well as for their financial support and successful
cooperation since 2014 until today.
Mirjana Ivanova Bojadzievska, PhD
President of the
Coalition “All for Fair Trials”

INTRODUCTION
The Coalition “All for Fair Trials” is an organization of 15 civil associations from all
over the Republic of Macedonia. Its main mission is to monitor the respect of human rights
and freedoms, particularly the implementation of the international standards for fair trial
through various forms of acting. The Coalition started developing its trial monitoring
program related to corruption in 2007 with a six month pilot phase named as “Needs
Assessment-Development of Corruption Trial Monitoring Program in the Republic of
Macedonia”. This first pilot project gathered empirical data on the basis of which we
detected problems faced by the bodies of the prosecution when dealing with cases related
to corruption. Within the scope of this pilot project we defined criminal offenses related to
corruption from the aspect of legislation and judicial practice. The final definition located
24 criminal acts that are in direct correlation with corruption.
From 2012 until 2013 we implemented the project “Trial Monitoring of Cases of
Organized Crime and Corruption” covering mainly the territory of the Basic Court Skopje
1 Skopje in comparison to the previous years when the trial monitoring was carried out on
the whole territory of the Republic of Macedonia. During the implementation of this project
we engaged 20 trained trial monitors who were monitoring cases before the Basic Court
Skopje 1 Skopje since 01.09.2012 until 31.08.2013, and only those cases prosecuted
before the Public Prosecution Department for Organized Crime and Corruption. That was
mainly due to increased violation of human rights of the accused from one side, and from
another, the fact that the need for a serious and legitimate fight against corruption is
essential for establishing a democratic society. Having in mind the fact the only the Basic
Court Skopje 1 Skopje was authorized to prosecute cases of this kind, by their monitoring
we covered the whole territory of the country.
Already in 2015 we produced another analysis coming from the project "Trial
Monitoring of Cases related to Organized Crime and Corruption under the new Criminal
Procedure Code” focus on issues that treat the fight against organized crime and
corruption, so as the application of the new Criminal Procedure Code. The trial monitoring
was carried out in the period February-October 2015, while as the project was financially
supported by the U.S. State Department-Embassy of the United States of America-Bureau
for International Narcotics and Law Enforcement Affairs. Through monitoring judicial
procedures, our experienced trial monitors collected statistics on the manner of
implementation of the new Criminal Procedure Code in various criminal proceedings,
presenting a basis for preparation of an overall assessment on the number of detected
and clarified perpetrators of this type of crime and the increase in comparison to previous
years. The results indicate (by the number of cases) an ineffective fight against corruption.
The entire expert’ public criticizes country’ backwardness in regards to the rule of law.
The above stated, stresses the need for development of a trial monitoring program
of court proceedings in relation to corruption in the Republic of Macedonia.

In 2016 we produced another analysis from the project "Trial Monitoring of Cases
related to Organized Crime and Corruption under the new Criminal Procedure Code”
focused on issues that treat judiciary when deciding on cases related to organized crime
and corruption, but also on all additional reforms and actual issues in relation to judiciary
in general.
The analyses from the trial monitoring carried out in the last several years have
shown that criminal acts such as “Abuse of official position and authority” and “Fraud”
have been singled out as acts mostly present in each annual report. The other criminal
acts in the field of corruption are either in reality rarely committed or the manner of their
execution creates problems in securing evidence for a complete determination of the
factual situation. However, we should not omit the fact that when disclosing corruption
there is selectivity towards the perpetrators and the processing of the procedures,
especially by irregular determination of the property status of the office holders, which is
a work that the State Commission for Fighting Corruption should undertake.
For successful realization of this project of particular importance is the
methodological approach which will determine the quality of obtained results, the success
in penetrating the phenomenon that is being investigated with all its features. The
efficiency in the fight against corruption scientifically requests the use of all available
means and methods, both classical-conventional and modern.
Having in mind the harmful effects from corruption, this research should dig into
the judicial cases, assessing the trial from its beginning until its end, so that we can get a
clear image of all stages of the concrete criminal – legal event, its participants, the
perpetrators, their level of education, recidivism or committer of a first offense, working
position – function, a service or a counter-favor, although both situations represent abuse
of the official duty and authorization. Further on, it is important to monitor the procedure
in its all stages and the activities of each party in the procedure. The monitoring should
embrace all phases, from the submission of the indictment until the first instance
judgment.
In these criminal offenses due to their particularities, we should separately analyze
the judicial practice in terms of issuing separate legal measure, confiscation of assets and
property benefits. Confiscation of assets acquired by criminal conduct, or criminal
proceeds deriving from relevant offenses, or property whose value corresponds to the one
of such revenue or forfeiture of property, equipment and other assets used or intended for
performing the offense. This is particularly important to be determined due to the nature
of these types of criminal offenses.
The issued sanctions are important segment of this research particularly seen
from the aspect of achieving the goal of the punishment, compared to two years ago
whether the penal politics went upwards imposing stricter penalties (imprisonment, fines,
alternative measures) or more lenient sentences.
The only related consideration of each of the set goals will enable creation of a
realistic picture of the current situation which on the other hand, creates conditions for

finding the most adequate solutions for improving the judicial efficiency through full
respect of the guaranteed rights and freedoms.
By monitoring the trials and by understanding the real picture of this type of crime,
as well as with the ability of the judiciary to deal with these offenders, compared to several
years ago, one can determine the results and the expected progress in the work of the
courts on corruption related cases and will get the answer to the question is there
improvement and success in the fight against the impact of the corruption over the work
of the institutions.
That is why the Coalition “All for Fair Trials” even after 10 years continues to
monitor trials with aim to determine new situations, to adopt conclusions and results, and
on the basis of the concluded situation to propose recommendations and proposals for
strengthening the judicial efficiency in the fight against this harmful social phenomenon.
Mirjana Ivanova Bojadzievska, PhD
President of the
Coalition “All for Fair Trials”

FOR THE COALITION “ALL FOR FAIR TRIALS”
The Coalition association of citizens “All for Fair Trials”-Skopje represents an
organization of 15 civil organizations from the territory of the whole Republic of
Macedonia, hereby including: The First Children Embassy in the World Megjashi-Skopje,
the Citizens Association MOST-Skopje, the Youth Educational Forum MOF-Skopje, the
Youth Cultural Center MKC-Bitola, the Association for Democratic Initiative ADI-Gostivar,
the Council for Prevention of Juvenile Delinquency SPPMD-Kavadarci, Association for
counciling, treatment, reintegration and re-socialization Choise-Strumica, Association for
Roma rights ZPR-Shtip, Association for children rights ZPD-Skopje, Civil informative
center GIC SPEKTAR-Shtip, Humanitarian charity association of Roma HDZR
MESECHINA-Gostivar, Association of Tikvesh Roma ZTR-Kavadarci, Roma educative
center REC AMBRELA-Skopje and Association of citizens MULTIKULTURA-Tetovo and
the Association for Critical Approach to Gender and Sexuality SUBVERSIVE FRONT,
Skopje.
Мission
Monitoring the respect of human rights and freedoms, particularly the
implementation of the international standards for fair trial through various forms of acting
and the intent to increase the level of their implementation by initiating institutional and
legal reforms, recovering citizens’ trust in the judiciary and in the other institutions of the
system.
Vision
Powerful and stable organization, a driving force and partner to the institutions of
the system, elevating the Republic of Macedonia as a country where the human rights
and freedoms will be fully respected, with special emphasis on the fair trial standards as
an elementary condition for its integration in the European Union.
Goals of the Coalition
➢ to increase the respect towards fair trial standards before the national courts;
➢ to set up a public confidence in the legal system and the judiciary in general;
➢ to identify the inherited problems in the judicial system and to specify the need
for legal and institutional reform;
➢ to acquaint the public with the standards for fair trial and to strengthen citizens’
trust in the functioning of the legal system;
➢ to reduce the risks for improper treatment of the parties in the dispute by the
judges and the other participants in the procedures.

1. GENESIS AND THE BEGINNINGS OF THE PHENOMENON
CORRUPTION AND ORGANIZED CRIME
This year the Republic of Macedonia celebrated 26 years independence and
existence of a state of law. 26 years full of series of major social-destructive tremors, but
also extremely inadequate legal answers and solutions to such situations. The
phenomenon of “diseases” that are essential element of all modern societies, were not
lacking neither in our country, thus one of the most difficult ones – corruption, is an integral
part of our society since its independence.
In order to approach this phenomenology in more details, first of all is crucial to
define it in such way that would make it easier to understand its nature. The term comes
from the Latin word “corruptus” which literally means “extremely spoiled”. The regulation
in the Republic of Macedonia defines the corruption as: “the use of office, public authority,
official duty and position to achieve any kind of benefit for itself or the other”1. Under
“benefit” one can understand realization of any kind of benefit, convenience or advantage
for itself or another. Although as phenomenon the corruption is present in all contemporary
states, it is particularly typical for the countries in transition where democracy, human
rights and market economy are in process of development. Additional problem to these
states is the insufficiently built legislation, “weak” institutions and use of legal gaps,
available to some individuals after proclaiming independence of the country, filling them
with their own lucrative goals and interests, assuming that the state has not yet developed
mechanisms for suppression or prevention of such conditions. The corruption does not
have one face only, it can appear as a political corruption, commonly known as
kleptocracy i.e. “rule of the thieves” or in a form of bribery, extortion, nepotism, patronage
etc. Despite the fact that there is no country in the world immune to corruption and all its
shapes, it is still necessary to raise the question: Whether and how did the Republic of
Macedonia become a fertile ground for corruption development, but also organized crime
as one of the most controversial concepts operational in the last years?
The organized crime is a phenomenon in the social sciences and in the modern
society, inevitably related to the existence of corruption. This explanation can be simply
understood given the extent to which the organized crime threatens to destroy the orders
of modern states. To this end, it is necessary to mention the wider definition that
Academician Vlado Kambovski gives to this term: “execution of criminal offenses for the
purpose of profit and / or achievement of power, using violence or special position in the
society, by reducing the risk through engaging in legal economic, political or other
activities, as well as a pre-designed system for protection against prosecution”2

Article 1-1 of the Law on Prevention of Corruption – Consolidated text (Official Gazette of RM No, 28/2,
46/04, 126/06, Constitutional Court decision from 10.01.2007, 10/08, 161/08)
2 Kambovski V,”Legal state and organized crime”, Faculty of Law Skopje, 1996
1

An important definition for an organized crime group is also given in the United
Nation Convention against Transnational Organized Crime (Palermo, 2000). Under this
convention, an organized crime group is “composed of three or more persons who exist
for a certain period and act in order to commit one or more serious offenses defined with
this Convention, in order to achieve direct or indirect financial benefit or other material
benefit”.3
Before entering into detailed elaboration of the development, application of the
mechanism and the sanctions with which the state tries to prevent such activity, it is
necessary to accept the connection between these two phenomenon.
Namely, the organized crime draws its support from the corruption. The corruption
presents condition sine qua non for development of organized crime, the grounds for this
we find in the simple corruptive nature of the man in the period after the dissolution of the
former union (SFRY) and the formation of the Republic of Macedonia as an independent
state. The organized crime as a network of large number of participants, individuals,
(large) companies, enterprises, and state bodies, is possible only if we have persons
within the system ready to be accomplices, who can peacefully observe the breakdown
of the system from inside, bearing the fact that they have contributed towards that process.
It is considered that corruption is not only a form of organized crime, but its highest
development stage in which the corruption is transformed into a “state in a state”. An
absolute criminalization of the political and economic system occurs when the state turns
into a classical criminal organization.

3

UN Convention against transnational organized crime, Palermo 2000

2. LEGAL FRAMEWORK
After its independence, the Republic of Macedonia became a member of the
United Nations on April 8, 1993, a member of the OSCE on October 12, 1995, the
Stabilization and Association Agreement with the EU was concluded on 9 April 2001 but
entered into force on April 1, 2004, and in 2005 the Republic of Macedonia was granted
status of a candidate country for membership in the European Union.
All these years since the independence in 1991, the authorities of the Republic of
Macedonia have fought corruption and organized crime, massively present in all spheres
of the society. As a result, we signed and ratified the most relevant international and
European conventions.
The Republic of Macedonia is a member of the Group of States against Corruption
(GRECO) since 2000. On 27 January 1999 in Strasbourg, the Penal Convention on
Corruption was open for signing, signed and ratified by the Republic of Macedonia on July
28, 1999, entered into force on July 1, 2002. In 1999 the European Convention on Mutual
Assistance in Criminal Matters was signed. In 2000 the United Nations Convention against
Transnational Crime was signed but ratified in 2005. Both Council of Europe conventions
on Criminal Law against Corruption (1999) and the Convention on Civil Law against
Corruption (2002) were ratified, so as the Additional Protocol to the Convention on
Criminal Law against Corruption (2005). In 2007 Macedonia ratified the UN Convention
against Corruption.
When it comes to a separate legal text in the national legal framework, it is of
particular importance to state the first anti-corruption law of 2002 containing number of
provisions for strengthening the prevention and fight against corruption both in the public
administration and in the elected / appointed officials. In November 2002, a State
Commission for the Prevention of Corruption was established, which today has the role
of an independent body responsible for implementation of the anti-corruption measures
and conflicts of interest.
In 2004 by adopting the new Law on the Public Prosecution’s Office, the Basic
Public Prosecution Office for Prosecution of Organized Crime and Corruption was
established, in 2007 the office became a Special Prosecutor’s Office for prosecution of
cases related to organized crime and corruption on the whole territory of the Republic of
Macedonia.
The Article 31 of the Law on the Public Prosecution’s Office (Official Gazette of
the Republic of Macedonia No. 150 from 12.12.2007) outlines the limits of activity of such
public prosecutor’s office, and gives a clear picture of what will be treated as corruption
and which acts of the Criminal Code will be covered.
Article 31: The Basic Public Prosecution’s Office for Prosecution of Organized
Crime and Corruption shall be competent to proceed in the event of:

➢ criminal offences committed by a structured group of three or more individuals
which exists for a certain time period and is active in order to commit one or more
criminal offences that entail a prison sentence of at least four years, with an intent
to acquire financial or other gain, directly or indirectly.
➢ criminal offences committed by a structured group or a criminal enterprise on
the territory of the Republic of Macedonia or other countries, or in instances
when the crime was organized or planned in the Republic of Macedonia or
another country.
➢ criminal offences of misuse of official position and authority under Article 353,
paragraph (5), accepting bribes of a significant value under Article 357 and illegal
mediation under Article 359, all of them from the Criminal Code, committed by an
elected or an appointed official, authorized person or responsible person in a
legal person; and
➢ criminal offences of unauthorized production and trade in narcotic drugs,
psychotropic substances and precursors under Article 215, paragraph (2), money
laundering and other proceeds of a punishable act of a greater value under Article
273, terrorist endangerment of the constitutional order and security under Article
313, giving bribes of a significant value under Article 358, unlawful a, paragraph
(3), criminal enterprisinginfluence on witnesses under Article 368 a, terrorism
under Article 394, terrorist organizations under Article 394 a, criminalb,
criminal offences of human trafficking under Article 418Article 394 b, trafficking
of juvenilesoffences of smuggling of migrants under Article 418 d and the rest
of the criminal offences against humanity andunder Article 418 international law
from the Criminal Code, irrespective of the number of perpetrators.”
This Article clearly reflects the various shapes and forms in which corruption may
appear, indicating that it is directly or indirectly present in people’s life. The number of
signed and ratified conventions so as the numerous legal changes speak of existence of
a sincere will and commitment by the state for suppressing corruption and dealing with
organized crime. Hence, they do not represent by itself guarantee that what is written and
foreseen on paper will be fully implemented in practice.
The aggressive presence of corruption requires a strong institutional structure,
meaning qualified and interconnected institutions and bodies that can effectively protect
citizens, but also detect cases of corruption and / or organized crime. For that purpose we
present a short overview of the competent institutions in the Republic of Macedonia which
are expected to be active stakeholders in this struggle. The key institution for this matter
is the Ministry of Internal Affairs, responsible for prevention and prosecution of criminal
offenses and violations, detecting and apprehending perpetrators, so as undertaking other
necessary measures for prosecution of perpetrators of criminal acts.
Other bodies that are part of the Ministry are: the Public Security Bureau, the
Security and Intelligence Directorate, as well as the Internal Control for Professional
Standards, a separate organizational unit within the Ministry that carries out assessment

on legality of the undertaken activities by the employees. Such internal control adopts an
anti-corruption program whose aim is to reduce corruption and introduce an anticorruption culture among ministry employees, which should be on the same level as the
one of the European Police, thus strengthening the integrity of the Ministry employees.
The Department for Organized Crime within the Ministry of Internal Affairs is
responsible for prevention and prosecution of perpetrators of organized crime, and
cooperates directly with the Unit for Prosecution of Perpetrators of Criminal Offenses and
Corruption within the Public Prosecution’s Office.4
The Department for Border Affairs and Migration is a special organizational form
within the Public Security Bureau – the Ministry of Internal Affairs which in addition to other
competences for managing border security, is fighting cross-border crime, transnational
cooperation and interagency cooperation with other entities in the System for Integrated
Border Management.5
The Department for Organized Crime within the Basic Court Skopje 1 is a special
department for cases related to organized crime and corruption.
The State Commission for the Prevention of Corruption adopts the State Program
for Prevention and Suppression of Corruption and action plans for its implementation, it
adopts the annual program, plans the work and prepares opinions on draft laws important
for preventing corruption.6
The Financial Police was established on June 26 and represents a body within
the Ministry of Finance (Official Gazette 55/02, June 23, 2003). According to the Law on
Finance (Official Gazette 55/02) for a first time it acts as a body of the state administration
responsible for prosecution, providing special and specific competences such as detecting
perpetrators involved in illegal activities in the field of financial crime, money laundering
and other types of crime i.e. smuggling, tax avoidance or significant evasion of large
customs duties and other tax liabilities.7
In 2007 the new Law on Financial Police (Official Gazette No. 55/07) was adopted
and accordingly the Financial Police is appointed by the Financial Police Authority, a body
within the Ministry of Finance with capacity of legal entity.8 The Financial Police
Directorate has competences in the pre-trial procedure and during the investigation, in
cases when works on detecting criminal offenses and their perpetrators, so as on
collection of evidence for the purpose of criminal prosecution of perpetrators of criminal
acts: tax evasion (Article 279 of the CC); money laundering and other proceeds of crime
(Article 273 of the CC); smuggling (Article 278 of the CC); illicit trafficking (Article 277 of
Article 3 of the Law on Internal Affairs of RM (Official Gazette of RM No. 42/2014)
Ibid
6 Nuredinoska, E. Sazdeski, M. Gjuzelov, B. Corruption Assessment Report
7 Retrieved from: http://www.finpol.gov.mk/za_upravata.html
8 Financial Police Directorate, Ministry of Finance of the Republic of Macedonia. Available at
http://www.finpol.gov.mk/za_upravata.html
4
5

the CC) and other crimes involving larger and substantial amounts of tax, customs and
other income.9

3. ANALYSIS OF THE PENAL POLICY AND THE IMPACT OF THE
PUNISHMENT ON THE PERPETRATORS
If the legal order in a state classifies certain human behavior as punishable and
foresees sanction for that, the basic purpose of that sanction is to deter potential
perpetrators from performing the crime, while as the perpetrators themselves from
repeating the act. Some of the offenses, among which neither the types of corruption
regulated under the Criminal Code are exempt, are so severe, that they result in
undermining the state order. According to all international agreements, those perpetrators
must not be left unpunished. Further on we present a brief review on the severity of the
penalties for certain types of acts (different types of corruption in accordance with the
classification of the Criminal Code) and to which extent they have managed to meet its
goal.
In the period from 2007 to 2014 i.e. since the establishment of the specialized
department for organized crime and corruption within the Basic Court Skopje 1, 364
effective verdicts were adopted for 1.125 defendants10 in which cases the former Criminal
Code and Criminal Code Procedure were applied, the new Criminal Code Procedure
entered into force in 2010, allowing settlement for a criminal sanction. According to the
data and statistics of the Basic Court Skopje 1 Skopje, the most commonly committed
criminal offense in the given period of time was trafficking in human beings – 39.53% of
the defendants were convicted for human trafficking, while as the most common
perpetrators are those for committing the criminal offense pursuant Article 418-b of the
Criminal Code, trafficking in migrants.
The next two most common criminal offenses for which the defendants were
convicted (not related to trafficking in humans), refer to criminal association (Article 394
of the CC) 17.72% of the defendants in the sample, and unauthorized production of
narcotics (Article 215 of the CC) 16.47% of the defendants from the processed data.
Convictions for criminal offenses related to public corruption are not so common. For
example, 8.46% of the defendants from the processed data have been convicted for
abuse of official position and authority (Article 353 of the CC), 3.83% for money laundering
(Article 273 of the CC) and 3.03% for receiving bribery (Article 357 of the CC). About 2%
of the defendants in the sample are convicted for tax evasion (Article 279 of the CC).

9

Ibid
Tide Brasher Lydia, Analysis of the Policy of Punishment of the Organized Crime and Corruption, page
4
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About 9% of the defendant in the sample are convicted for other crimes, 2% of them are
convicted for the same crime.11
In the period 2007-2014, 53.5% of the defendants were convicted for a crime of
minimum one year imprisonment or less (21.86% of the defendants faced less than a year
and 31.64% of the defendants faced a sentence of one year in prison). In other words,
over half of the defendants faced relatively low compulsory minimums of one year or less.
The next most common minimum faced by the defendants is five years in prison, covering
15% of the defendants. About 13% of the defendant faced a potential minimum sentence
of four years, while as around 10% faced potential sentences of eight years in prison. Very
few of the defendants (around 1.51%) have faced highest minimum sentence of ten years.
Such data point to the conclusion that in more than half of the processed cases,
defendants faced imprisonment of one year or less. Determining such low and mild
penalties for crimes that in the long run threaten to destroy the entire legal order is not a
mere accident, but an injustice. The persistence of such injustice will undoubtedly cause
destruction of the foundations of every society, not just the one we live in. These statistics
indicate that this punishment does not deter the perpetrators from performing the work,
which on the other hand raises the issue of efficiency of the state engagement, the
resources, the institutions, as well as strengthening of domestic and international
legislation. If the interventions in all these areas are committed to curb or reduce the
corruption and organized crime, so as to punish the participants and the perpetrators,
resulting in processed court cases in which minimum sentences were given, then very
legitimately we raise the question whether the problem is in the punishment or in the
estimation of the courts from case to case of what should be the punishment.
In parallel to the problem of absence of a sufficiently “severe punishment” that
would deter the offender, it is also necessary to consider the other side of the puzzle. For
a long time actions typical for corruption and organized crime have not been only illegal
acts. Rather the opposite, states testify to a growing number of legal actions committed
for the purpose of imposing corruption. This legal type is most often present among
officials (judges, politicians, prosecutors etc.) or senior civil servants, in their fields of work
where they can make decisions or influence. When these processes are deflected from
the area of illegal to the sphere of legal, then any legal work can be seen through the
optics of potential corruption.
The suppression of morality in the human nature caused by a series of social
factors, so as the tendency for corruption being more and more present in the sphere of
the legal rather than illegal, has produced a phenomenon in practice where the term legal
corruption, no matter whether it looks like an oxymoron, has its own practical application.
Namely, one of the typical acts of public corruption is the money laundering in
accordance with Article 273 of the Criminal Code. The money from the illegal sources are
11
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often invested in legal activities, such as the above example, but in many other sectors
too, in which way these funds through already existing or newly formed legal entities, enter
the economy and become its competitors. The money laundering is actually a secondary
phase of the organized crime and corruption i.e. their consequence, presenting the
illegally acquired income as a legal one. These cash flows are difficult for monitoring and
control since they often cross the boundaries of the state and infiltrate into the foreign
markets.

4. CORRUPTION AS A WAY OF LIFE
The greatest problem faced by the modern societies is more of psychological than
social dimension. The threat to modern societies is the insidious complicity of man with
organized crime, and especially corruption. Excessive infiltration in all pores of human life
causes for corruption to be viewed through a different prism – as a means of easing life
and not as an evil that needs to be eradicated. Citizens find a partner in corruption or
easier and simpler way to achieve their goal, thus they began to see corruption as a
means, and not as a problem that in the long run threatens to erode the state and all its
mechanisms.
In this context another problem arises, the minimum or almost non existing
confidence of the citizens in the institutions of the state. The blame for that should be
undoubtedly addressed to one address only: political confusion in which the state is
trapped. The roots for this conclusion are in the practice of taking closed - door policies
without any transparency, and most importantly, at leadership meetings. The most crucial
and tremendous solutions in the history of our independence are brought to the leadership
meetings with no transparency, whose solutions then are channeled through the formal
legal mechanisms of the institutions of the system in order to get a written legal form.

5. THE CRITICISMS AND DIRECTIONS OF MR. REINHARD PRIEBE
Facing the biggest political scandal and brutal corruption in the Republic of
Macedonia, likely to be remembered for a long time, whose consequences we will be also
felt for a long time, expressed through illegal tracking of the communication of more than
20,000 citizens, is much more than a mere political scandal, it represents a complete
erosion of the power - holder. At the same time it imposed the need for forming of an
expert group of independent and experienced experts with extensive professional
knowledge in various fields related to the rule of law, led by the retired EC Director, Mr.
Reinhard Priebe.
In one part of the first report (prepared in 2015), Mr. Priebe notes the following:

“The ongoing scandal demonstrates disrespect for professional ethics, basic
principles of risk management and a lack of knowledge of the sensitivity of the
intelligence task at hand within the UBK. The apparent lack of staff familiarity with,
and respect for, basic fundamental rights and data protection rules is also an area
of concern. Family ties between high ranking politicians and senior officials in the
UBK as well as the Public Prosecution Office create a risk environment for conflicts
of interests.”
The scale of the unlawful recording of conversations, the concentration of power
within the UBK, the over-wide remit of the UBK's mandate (which, despite its considerable
breadth, was nevertheless exceeded) and the dysfunctional external oversight
mechanism have resulted in a number of serious violations:
➢ Violation of the fundamental rights of the individuals concerned;
➢ Serious infringements of the personal data protection legislation;
➢ Violation of the 1961 Convention on Diplomatic Relations (Vienna Convention),
given that diplomats have also been illegally intercepted
Apparent direct involvement of senior government and party officials in illegal
activities including electoral fraud, corruption, abuse of power and authority, conflict of
interest, blackmail, extortion (pressure on public employees to vote for a certain party with
the threat to be fired), criminal damage, severe procurement procedure infringements
aimed at gaining an illicit profit, nepotism and cronyism, Indications of unacceptable
political interference in the nomination/appointment of judges as well as interference with
other supposedly independent institutions for either personal or political party
advantages”.
Such remarks ascertained by external experts, unambiguously point out the
culprits and without gloves ascertain the gross legal violations as well as destruction of
the entire state order.
The group of external experts prepared a second report in 2017 where one of the
things it noted is the obligation of the state to work on the return of citizens’ trust which
almost does not exist due to overlapping of the party with the state and their identification.
The report clearly and concisely formulates one of the most important conclusions,
“one form of a captured state must not be replaced by another”, there is an ultimate need
for release from the party’s constraints, pressures and fear as a mechanism for the
implementation of power. This conclusion represents one kind of reform roadmap i.e. a
guide that covers all spheres of life, ranging from police, internal affairs, to the security
and counterintelligence administration, through judiciary, health, education and media as
one of the key links in this process.
Many of the issues highlighted in the report of 2015 as problematic remain almost
unchanged, especially the judiciary where a group of judges through redeployments,
delays of processes and individual will, continue to hinder the way of justice which is a

basic precondition for the recovery of all other areas, especially to punish the evil that was
inflicted on the state by corruption, illegal activities and abuse of power. If the evil remains
unpunished, then the guilt of the other criminals, who commit more lenient acts, thefts or
other forms of punitive behavior, will be considered less evil.

6. ABOUT THE PROJECT, OBJECTIVES AND METHODOLOGY
6.1. About the project
The goal of this project was to strengthen the independency, efficiency and
impartiality of the Macedonian judiciary in the fight against organized crime and corruption
and to contribute towards proper implementation of the criminal justice reforms with the
main focus on the new Law on Criminal Procedure (LCP). To achieve that we anticipated
that judicial efficiency should be assessed through the process of monitoring the
implementation of the provisions of the new LCP, to establish an early reporting system
(reporting) of inconsistences when applying the LCP, to evaluate the responsiveness od
criminal justice in the fight against organized crime and corruption, to assess the level of
compliance with the standards for fair and just trial, as well as to increase the level of
knowledge of the professional public in the field of organized crime and corruption with
special focus on the innovations provided in the new LCP.
6.2. Objectives
The objective of this research was to accurately portray the circumstances and
specificities of certain situations in the course of the court hearings, as well as to determine
the frequency of the repetition of certain conditions and its possible connection with other
circumstances.
6.3. Methodology
The aim of the analysis was the work of the Basic Court Skopje 1 in Skopje, and
especially the Department for Organized Crime and Corruption in the area of application
of the provisions of the Law on Criminal Procedure, by conducting a monitoring of selected
sample of 271 court cases in order to investigate possible inconsistencies in the
application of the Law on Criminal Procedure in the court.
The methodology the Coalition used for the needs of this analysis and collection
of data, consisted of a specifically determined “field” research composed of two methods:
1) monitoring of court proceedings in the course of their maintenance, by specialized trial
observers who were not direct participants in the hearings; and 2) a systematic
questionnaire in which the recorded data were entered after each trial monitoring.
After the selection of concrete cases, 4 experienced trial observers of the
Coalition, two of them with bar exam taken and two law graduates monitored these cases

in the period January-October 2017. The trial observers had to have higher education –
legal studies and solid knowledge of criminal matters, in particular the criminal process,
in order to be able to locate the most common challenges that the court and all participants
in the criminal procedure are facing, but also to detect inadequate i.e. incomplete
implementation of the Law on Criminal Procedure. The identification of possible
omissions, inconsistencies and manner of implementation of the provisions of the Law on
Criminal Procedure was carried out through direct monitoring of all actions in the
procedure by the professional trial observers.
The tool that was used as part of this methodology – systematic questionnaire,
was prepared for the needs of this project, and it was created thematically and
conceptually in accordance with the chapters foreseen in the Law on Criminal Procedure.
This questionnaire contained 74 questions referring to different segments of the Code of
Criminal Procedure. The questions varied from open ones, allowing room for the narrative,
then multi-responsive questions, up to dichotomous ones. The questions were
systematized in a way that they would present clear indicators of possible disregard for
the LCP, but also violations of the criminal procedure. This was the key activity in the
process of preparing the analysis due to the fact that data received by the trial observers
are data that provide clear, immediate and transparent picture of the monitored case.
The collected data were entered into a computer database, and later were subject
of analysis and processing so that concrete conclusions could be drawn about the
situation during the monitoring period.

7. ANALYSIS OF THE RESULTS FROM THE MONITORING OF CASES
RELATED TO ORGANIZED CRIME AND CORRUPTION
7.1. Basic information
For the purpose of the research and the implementation of the project, the subject
of the analysis were 94 court cases i.e. 271 court hearings before the Basic Court Skopje
1 in Skopje, bearing in mind that 215 of them were of organized crime, while as the
remaining 56 were cases from the regular criminal court but highly profiled criminal cases
of interest to the general public. In addition there were also cases with criminal offenses
specific for corruption.
The monitored cases included: Unauthorized production and release for trade of
narcotics, psychotropic substances and precursors, Defraud, Extortion, Usury,
Concealment, Money laundering and other unlawful property gain, Smuggling, Misuse of
official position and authorization, Receiving bribe, Giving bribe, Forgery of an official
document, Unlawful influence on witnesses, Falsifying a document, Criminal association,
Terrorist threat to the constitutional order and security, Terrorism, Falsification or
destruction of business books, Murder, Counterfeiting money, Tax evasion, Smuggling,
Human trafficking, Smuggling of migrants, Organizing group and inciting the perpetration

of acts of trafficking in persons trafficking in juveniles and smuggling of migrants,
Smuggling of a child, Abuse of the visa regime with the countries members of the
European Union and the Schengen Agreement, Participation in a crowd which prevents
an official to perform an official act, Violence against representatives of the highest state
authorities, and Espionage.
The timeframe of trial monitoring before the criminal court in Skopje was 10
months, starting from January 2017 until October 2017, during which, the graphic
representation below refers to the chronology of the conducted monitoring.
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A quite indicator of the trend for lesser transparency of the courts in the past year,
in addition to the lack of adequate data on courts’ websites, mainly referring to detailed
description of cases from the point of view of the committed crime, is the lack of the same
data during their collection by our trial observers. Specifically in 27 cases the most
common criminal offenses that were the basis for conducting a procedure were: Abuse of
the visa-free regime with the EU Member States and the Schengen Agreement Article
418-d, Smuggling of Migrants Article 418-b, Criminal association Article-394, Abuse of
official position and authorization Article-353, Unauthorized production and release for
sale of narcotic drugs, psychotropic substances and precursor Article-215. Fraud Article247, Concealment Article-261, Money laundering and other proceeds of criminal offense
Article 273 and so on. Below in the graphic representation you can see the prevalence of
crimes.
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During the monitoring period and the collection of trial data, we concluded that out
of the total number of 94 monitored cases, in 71 cases there were 214 defendants, while
for the remaining 23 cases there were no available data about the number of defendants.
7.2. The right to defender
The right to defender as one of the basic rights stipulated in the Law on Criminal
Procedure is regulated in Article 71 and Article 74 of the Law. Namely, the law provides
that any person suspected of or charged with a criminal offense has the right to a defender
during the entire criminal proceedings against him. In addition, the defendant prior to the
first examination or other action for which this procedure is prescribed by the LCP, must
be instructed that he has the right to a defender of his choice whom he can advise, but
also a defender who would attend the examination. The law also provides provisions when
an accused person is mute, deaf or incapable of successfully defending him / herself or if
a criminal procedure is instituted against him / her for a crime for which the law provides
a life imprisonment, he / she must have a defender even at the first examination. The law
is also categorical in cases when there is police custody involved, more precisely the
person to whom a measure of detention is determined, must have its own defender during
the duration of this measure. In circumstances when the defendant is obliged to defend
him / herself and he / she does not take a defender at its own choice, the president of the
court appoints an ex officio defender, until the verdict becomes final.
After processing the collected data from the monitoring period, we concluded that
in 148 hearings there are no data available, evident from the graphic illustration below,
indicating again that this information cannot be collected due to the continuance of the
hearings. In 63 hearings a defender was present together with the defendant, out of which
in 11 the defender was appointed ex officio, while as in 52 hearings the defendants
appointed their own defender who would defend and represent their interests.
However, it is necessary to point out that in 3 hearings there was no defender
present in the proceedings; that was the case in relation to the following criminal offenses:
“Fraud”, according to art. 247 from the Criminal Code, “Covering” according to Article 261
of the Criminal Code, and “Abuse of the visa - free regime with the EU Member States
and the Schengen Agreement” under Article 418-d of the Criminal Code, for which act,
pursuant paragraph 1 of this Article, a sentence of imprisonment is foreseen for minimum
of 4 years. This is a regular and not abridged procedure where the presence of a defender
is not always necessary.
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7.3. Abridged procedure
The abridged procedure as one of the last novelties introduced with the LCP, is
one of the accelerated procedures, in addition to the procedure for passing a verdict on
the basis of a settlement between the public prosecutor and the accused, the mediation
– a procedure in which a special third person participates – a mediator, and the procedure
for issuing a penal order which proposes and imposes certain sanction when there is
sufficient evidence for criminal offense falling within the competence of a single judge.
The abridged procedure is foreseen to be applied only in cases where a fine or
imprisonment of up to 5 years is envisaged. Thus, having in mind the fact that only
procedures conducted before the court were monitored and for which main hearings were
held, our trial observers had the opportunity to monitor only the abridged procedures from
the set of accelerated procedures described above, of course in addition to the regular
procedures.
In the graph below we can see that 13 of the monitored cases were conducted in
abridged procedure, 38 were in regular procedure, while as for 43 cases data were
missing.
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In 94 monitored cases, a state of continuous postponement of hearings was
noted, thus 75 hearings or 80% of the total number of monitored cases were adjourned,
while as only in 18 cases actions were undertaken, meaning that the hearing took place.
Visible from the graphic display below
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This trend of continuance of the court proceedings has been going upward in
comparison to previous two years, a doubling i.e. an increase of 100% of adjourned
hearings in 2017 in relation to those in 2015.
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The LCP provides several conditions that need to be met in order for the
procedure to be adjourned. One of them is the absence of certain persons in the
procedure without whom the procedure cannot have its regular course, thus the hearing
has to be adjourned.
According to the processed data, the continuance of the hearings is due to several
circumstances envisaged in but also outside the law on criminal procedure. Namely, the
problems related to the so called messy delivery, then non-appearance of the parties in
the procedure, but also the witness and the expert witnesses are emphasized as an issue
that need to be elaborated further in order to promote and improve the system of ensuring
presence of the necessary participants in the procedure itself. From the analyzed data we
come to the statistics that the adjournment of hearings is largely due to absence of the
defendant in the procedure – in 101 cases i.e. hearings, then the public prosecutor – 45,
the defender – 25, but also the incomplete judicial composition appointed to work on a
specific case – 14 cases, we should not underestimate neither the number of 36 hearings
being adjourned on the grounds of “other”.
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As one reason for absence of the defendant at a hearing is his / her non - transfer
by the penitentiary - correctional institutions. In some cases this is due to lack of
coordination with the system for registering the transfer of persons deprived of liberty, and
in other cases the overlapping with some high profile court cases, for instance the hearing
of the case known in the public as “Divo naselje”, for a long time was a reason to adjourn
the hearings of the other cases.
The public prosecutor as an entity without whom the hearing cannot take place is
largely held up as a reason for adjourning the hearings. Often, the trial observers cannot
find out why the appointed PPO is absent, and sometimes as a reason for such situation
is the overlapping of several court hearings in the same time, thus when it comes to
technical inability or absence of the public prosecutor, the hearing must be adjourned.
As a reason for adjournment under the category “other” is mostly the absence of
a witness or expert witness in the procedure, but also the need to provide some evidence
that has not been obtained in the procedure or an expert report that has not been yet
drafted or submitted to the court or absence of one of the parties in the procedure. The
next graphic illustration relates to this issue, referring to the presence of witnesses /
experts in the hearings. Thus, from the processed data we come to conclusion that in 36%
of total number of follow up cases, these persons were not present and consequently to
that, some of the procedures were adjourned.
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The LCP stipulates that once the judge i.e. the counsel concludes whether all
necessary parties are present at the main hearing, whether the hearing can be held even

in absence of some of the summoned persons, the court leads the main hearing by having
the opening statements. This process starts in sequence; this possibility is firstly given to
the plaintiff – the representative of the indictment or the private criminal complaint, and
then to the defender or the defendant. In this part of the procedure, by introducing this
institute, the parties are given the possibility to present decisive facts that they intend to
prove, to present evidence they will carry out and to determine the issues to be discussed.
However, the LCP makes a distinction between the actions of the court and the application
of this institute in a regular and abridged procedure. Namely, when it comes to regular
procedure the above principle of holding opening statement is a rule, the defense always
has the right and option not to give an opening statement, but when it comes to abridged
procedure, statistically a small number of cases in the area of organized crime and
corruption (that would be the cases for which prison sentence of up to 5 years is foreseen),
the opening statements of the representatives of the indictment are transformed into the
content of the indictment, while as the defense nowhere in the law is foreseen to present
decisive facts in favor of the defense.
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In one of the graphic illustrations above (left), one can see the frequency of the
application of the institute opening statement by the PPO, the defender, and also the
defendant. Thus, in 21 of the monitored cases the PPO gave opening statement, in 16 the
defender, and only in 2 cases the defendant. In the graphic illustration on the right we
have data on the comprehensiveness of the opening statement and the clarity of facts
and evidence that would be presented in the procedure. Unlike the last year’s data on this
issue, this year we have concluded a trend of increase in comprehensibility of opening
statements, especially those given by the defenders. If the last year we came to
conclusion that about 50% of the opening statements of the defenders were
comprehensive, this year we face an insignificant percentage of 7% incomprehensive, as
opposite to 93% precise and concise opening statements. Within the opening statements
of the prosecution, the same percentage of comprehensibility is repeated as last year,
while as in the defendants the percentage of 50% of last year, this year grows to 100% .

We can conclude that the Public Prosecutor’s Office still needs trainings and
additional education regarding the application of the new institutes envisaged in the
procedure. Especially if we take into consideration the fact that the opening statements
point to the thesis that the prosecution is trying to prove the grounds of the indictment, but
also the way in which it intends to prove it.
The information about the indictment and its clarification to the defendant is one
of the foreseen rights pursuant the LCP, however upon our monitoring and processed
data, we discovered that in 1 case the court made an exception to this rule (graphic
illustration below left). More specifically, in this particular case the court did not ask the
defendant whether he understands the grounds he is accused for, thus it continued
conducting and ending the proceeding in one hearing only, because the defendant
additionally claimed the guilt. In the next graphic illustration below, we have a situation
where the defendant stressed that he does not understand what he was charged for, but
the court, despite that fact, did not explain him the criminal charges.
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Unfortunately, no additional information / observations about this omission were
noted by the trial observers, so we could assume that since the defendant had a defender,
it was the defender who explained him additionally the criminal offense i.e. the indictment.
Pursuant Article 206 of the LCP, before each examination, the defendant would
be obligatorily informed and instructed about the criminal offense he / she is charged for,
also, about the fact that he / she is not obliged to present his own defense, nor to answer
the questions, further on, about the right to a defender of his / her choice, to present facts
and evidence in its own benefit, so as to give a statement about the act that he / she is
charged for, about the right to inspect the records and examine the confiscated items, the
right to interpreter, the right to a doctor’s examination if necessary, or in case of
determining eventual police abuse, so as the information about the right to plea the guilt
and settle with PPO. The questionnaire we used covers some of these rights, visible from
the graphic illustration of processed data, the right for which the defendant was mostly
instructed was the right to give a statement, but the right with least information is the right
to pose questions to witnesses or expert witnesses. In the section “other”, the nonenumerated issues of the type - right to inspect the records of the case, the right to medical
examination etc. are included.
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7.4. Confession of the guilt
Pleading the guilt, as one of the newly introduced institutes in the LCP, finds
application and is recorded in the process of trial monitoring, although not so common in
the proceedings of this type in comparison to the regular criminal procedures that do not
fall in the area of organized crime. If we take into consideration the fact that in the regular
criminal proceedings the guilty plea is represented by at least 30% of total number of
monitored cases12, in these cases where the aim is to monitor the organized crime and
corruption, this figure represents an insignificant percentage of 5% from the total number
of monitored cases. However, compared to data regarding the confession of guilt from the
previous years, if in 2015 13 this institute was applied in almost 30% of the cases, while
as in 201614 almost 20%, this year we are facing a figure of only 5%. Therefore we could
conclude a trend of decrease in confession of guilt in the procedures of organized crime
and corruption.
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In addition, we will look into the analysis of gathered data regarding the legality of
the confession, the role of the court and the parties during the confession. In this regard,
we will analyze the data on the quantity of the presented evidence by the court when
adopting the decision for measuring the type and the severity of the criminal sanction in
conditions of given confession of guilt during the preliminary hearing of the main dispute,
the voluntary nature of the confession, as well as the awareness of the consequences
upon the defendant.
Regarding the examination of the confession in respect to all features of the act,
in the graphic illustration below on the left, we can see that in 40% of the cases the court
checked the defendant on this issue, while as in relation to the voluntary confession, in
the middle graph below, we can see that in 80% the court also checked the voluntariness.
The remaining 20% refer to a partial check that has been noted by the trial observers. As
far as the awareness of the given confession is concerned, so as the consequences from
the act, in the right graph below we can see the identical percentage as the voluntariness
– 80% the consciousness is examined, while as in 20% it is only partially checked.
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7.5. Presentation of evidence
The presentation of evidence as one segment of the main hearing is foreseen
within the Articles 382 up to 394 of the LCP and as such subsequently comes into the law,
but also in the systematized questionnaire of the Coalition, after the instruction sections
on the rights and possibilities of the defendant to plea the guilt at the dispute. This part of
the procedure has a clearly foreseen order in respect to the presentation of evidence.
The presentation of evidence begins with the presentation of those evidence on
grounds of which the indictment is based (evidence of the Public Prosecution’s Office)
and the evidence related to property claims (evidence of the injured party), and then the
evidence of the defense. The legal order of presenting the evidence is supplemented by
presentation of evidence for refuting those of the defense and then the evidence of the
defense in response to the refutation (duplicate).

In the amendments of the Law on Criminal Procedure, where most of the novelties
were introduced, there were changes regarding the type i.e. the method of examination in
the procedure. Thus, instead of the previous principle of examination, 3 methods of
examinations were determined – direct examination, cross-examination and additional
examination. Direct examination – conducted by the party proposed by the witness, that
is the expert or the technical adviser; crossed examination – carried out by the opposite
party; and the additional examination - carried out again by the party who calls for the
witness i.e. the expert, but the questions asked in this examination are limited to questions
raised during the examination of the opposite party. Once the parties complete the
examination, then the president of the council (and his / her members) may ask questions.
During the presentation of evidence, the court has the role to control the manner and the
order of examination of witnesses and experts and the presentation of the evidence taking
into account the efficiency and cost - effectiveness of the procedure, so as the
determination of the truth. In this part of the procedure the court decides on the complaints
of the parties, whereby it may prohibit a particular question or answer to a question that
has already been set, if it finds that it is unacceptable or irrelevant for the case or if the
question contains the answer. The cross examination is an exception to this.
From the monitored hearings in the past 3 years one can conclude that the legal
order of the presentation of evidence was not observed in 8 hearings only (7 in 2015 and
1 in 2017), and as an excuse for such an act without exception is the efficiency and the
expediency of the procedure. Namely, in all 8 cases where the deviations from the legal
order of presentation of evidence occurred, it was due examination of the witnesses of the
defense before the examination of the witnesses of the indictment because the
prosecution witnesses were absent, while as those of the defense were present, also on
the pretext not to expose the witnesses to additional costs and to avoid delay of the
procedure. Upon obtaining consent by the parties in the procedure, the court decided to
proceed in that order instead of legally adjourning the hearing. Taking into consideration
the aforementioned issues in terms of securing presence of the parties, in addition to
those cases where the court decides to violate the procedural order in the name of costeffectiveness of the procedure, questions in respect to the costs of the procedure as well
as the legal and practical solutions regarding the provision of expeditious and economical
course of the court procedure, are being imposed.
According to Article 383 of the LCP, three types of examination of witnesses are
allowed when presenting the evidence:
➢ direct examination carried out by the party called by the witness,
➢ cross - examination carried out by the opposing party, limited to questions and
answers given in the direct interrogation, and
➢ additional examination carried out by the party who summoned the witness, also
limited to questions and answers given in the cross examination.
This article also provides an opportunity for the judge or the judicial council to ask
question to the witness i.e. the expert after the completion of the examination by the

parties in the procedure. These questions should serve to clarify the already given
answers.
In terms of direct examination, it is noted that the raised questions are mainly clear
and precise. Also, there has been a trend of improving the defense in terms of conducting
direct examination. When it comes to the public prosecutors, the impression is that they
conduct direct examination with a certain degree of consistency in terms of preparedness,
evident in the graphic illustration below.
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It is interesting that in 2015, as per the impressions of the Coalition’s trial
observers, the defenders were significantly “worse” when carrying out a direct
examination with almost two thirds from the hearings where they seemed not to master
the case or only partially knew about it. In 2016 the impression of the trial observers was
that there was a level of equality between the prosecutors and the defenders regarding
the preparedness for a case and the direct examination, but already in 2017 the defenders
leave a better impression on the direct examination and mastering the case. Visible from
the graphic illustration above on the right.
One of the major innovations introduced with the amendments of the LCP in 2013
is the introduction of cross-examination. This concept is actually an opportunity for the
opposite party to refute the testimony of the witness. The opposite party may even refuse
to cross-examine the witness if it considers that such an action goes in favor of their case
theory. Therefore, the questions of the cross-examination must relate only to the given
testimonies of the witness and the questions asked during the direct examination, also,
opposite to the direct examination, the questions in the cross - examination are guided
and closed questions to which short answers are given. With this concept of the evidence
procedure, the direct and especially the cross-examination, require special preparation of
the participants in the procedure as well as special care by the court, which although with
the novelties of the LCP is limited to reacting upon a previously given complaint by the
parties in the procedure, it is very important in terms of recognizing the validity of
complaints and allowing or not allowing some questions.
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If we analyze data in relation to the cross - examination, we will notice
improvement in the manner of how PPOs and the defense have mastered this concept.
We have observed a positive trend regarding the use of closed questions, thus open
questions in the cross - examination were used in 15% in 2015, 11% in 2016, but already
in 2017 the cross-examination was carried out without the use of open questions. Visible
from the graphic illustrations above.
Due to the use of closed and guided questions, it is important to ensure a smooth
flow of the cross-examination in order to achieve the goal. The comparison of data from
the last three years points that the cross - examinations with some interruptions is carried
out in average of 20% of the examinations. Almost without exception, this is due to the
fact that the legally foreseen audio and visual recording of the main hearing is not
conducted, thus the interruptions are necessary in order to record all the questions and
answers in the minutes. See the graph below to the left.
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It was noted that in almost half of the observed hearings where witnesses were
examined, the depositions given in pre-trial procedures were used, or more specifically
24% were used for giving different statements by the witness, while as in 23% for the
purpose of reminding them. See the graph above-right.
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This year as the previous ones there is a noticeable use of the objections by the
parties in the procedure, thus only 39% of the trials were without objections One can also
notice a difference in the percentage of prominent objections by the prosecution - 43% in
comparison to those of the defense - 18% (graph above on the left). Only in one case the
court did not care about the permissibility of questions and the validity of answers, in 92%
of cases the court cared about the proper examination of the witnesses and expert
witnesses, as seen from the top-right graph.
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If we cross examine the aforementioned data, we can come to a conclusion that
there was no case where the court did not care about the questions and answers during
the examination, since the only recorded case where the court did not react, was the one
with no objections. What is even more evident is the opposite situation i.e. cases with no
objections but the court still cared about the permissibility of questions, validity of answers
and fairness of the examination. Such conduct of the court is an overstepping of the legally
granted authorizations, but more importantly is an indicator of the degree of success of
the transfer from inquisitorial to an accusatorial criminal procedure, foreseen with the new
LCP. We can conclude that even after 6 years since the adoption of the new LCP, and 4
years since it entered into force, in 10 out of 17 cases the court acted in accordance with
the old provisions i.e. it acted as an “active manager” of the procedure instead of “passive
observer” of the same.
Since the defendant cannot be forced to give a statement against him / herself, to
admit the guilt or prepare a defense, in accordance with the provisions of the LCP, the

defendant can be examined only on a proposal of the defense. This possibility was used
in 95% of the monitored hearings i.e. in 18 of the 19 hearings where the defendant was
examined both in relation to the crime and the circumstances that are relevant for the
measurement of the sentence.
The change of the criminal procedure from inquisitorial to accusatorial imposed
the principle of passivity of the court, whereby the parties are the ones who have the active
role in proving their case theory. Similar to the changes in the way witnesses are
examined, by amending the LCP, the manner of producing the material evidence has
been amended too, now they are presented by the parties who propose them. Compared
to the aforementioned issue and in relation to the role of the court when examining
witnesses and the care about the permissibility of questions and answers, there are
inconsistencies with the principle of accusation when presenting material evidence, which
is another indicator of the degree of success when passing into the new model of criminal
procedure. Namely, in 8 out of 9 cases the material evidence was read by the court, only
in 1 case it was presented by the party that proposed them. (See graph below-left)
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Of concern is the steady increase of this way of presentation of evidence in 2017
which is doubled compared to 2016.
The manner of registering the hearing is regulated by Article 374 of the LCP.
According to its paragraphs 1 and 2 “the course of the main hearing is recorded audio and
audio-visually” and “at the beginning of the hearing, the president of the council informs
the present parties and the other participants in the procedure that the hearing is being
recorded and the recording is audio and audio-visual”. The same article in its paragraph
3 provides that “when there are no technical conditions for the audio or audio-visual
recording of the course of the main hearing, the president of the council may order keeping
a stenographic record.“
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Although the law allows minutes to be taken as an exception in cases where there
are no conditions for recording, trial data show that such an exception in practice is in fact
a rule, while the actual recording an exception. The only reason that such inconsistences
arise with the law is the lack of recording equipment in the majority of courtrooms in the
Basic Court Skopje 1 in Skopje, while as the increase of cases whose hearings are
recorded, is largely due to the increased number of hearings for the media exposed cases
that are mostly held in the two largest courtrooms 15, which are in fact the only ones with
audio-visual equipment in place. What encourages is the double increase in percentage
of hearings where the minutes are led by direct insertion of evidence. Although this means
more than a double reduction of hearings where the minutes are dictated by the judge,
still this manner of registering the hearing is noted in nearly a third of the monitored
hearings in 2017. Thus, paraphrasing the questions and answers by the judges when
composing the minutes, remains one of the biggest criticisms of the Coalition All for Fair
Trials in relation to the manner of registration of the main hearing.
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From the graphic displays above one can determine the treatment that the
defense received in comparison to the one that the prosecution had in the criminal
One of the courtrooms is a hall in the Supreme Court given for use for the needs of the case “Divo
Naselje” with 37 defendants
15

procedures of organized crime and corruption. Namely, several cases of unequal
treatment in the benefit of the prosecution have been recorded, and those are mainly
situations where further evidence proposed by the prosecution was accepted, while as
the same ones by the defense rejected. Although in both cases it was not about presenting
new evidence or evidence that could not be brought before the initiation of the procedure,
those of PPOs were rejected and the others of the defense accepted.
7.6. Publicity of the procedures
The right to a fair trial stipulated in the Article 6 of ECHR consists of several
principles that need to be met in order to exercise this right. One of these principles is the
principle of publicity of a trial that involves presence of the public at the hearing in order
to ensure independence in the decision-making, strengthening of the civil control over the
courts, and increase of the public confidence in the judiciary.
If we look at the data from the observed hearings, it can be noted that the public
was excluded in 8% of the hearings that took place. Although this represents a small part
of the total number of monitored cases, still over the past three years the statistics notes
an increase in the number of debates where the publicity was excluded.
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This increase of hearings being held behind closed doors is mainly as a result of
examination of threatened witnesses or presentation of classified evidence. Although the
questioning of a threatened witness constitutes a legal ground for exclusion of the public,
the legislator foresees a number of other measures (Article 228 to 232 of the LCP) for
protection of the witness, such as concealment of identity, examination through a video
connection with a blurred image, all in order to minimize the number of cases where the
publicity would be excluded. As an additional argument for the presence of the public at
the hearing is the Article 355, par. 2 of the LCP pursuant which the court may allow
presence of expert public, i.e. scientific and public workers at hearings where otherwise
the general public is excluded. Unfortunately, this legal possibility has not been used yet
by the court, leaving impression that the courts in Macedonia still have misconceptions
about the presence of the public at the main hearing.

Such conduct of the court leaves room for poor evaluation of its transparency and
accountability in processing and decision-making thereof. This is all the more problematic
due to the manner in which the public is excluded, this year such problem was noted in 5
(five) cases where the decision on excluding the public was not made in a form of a formal
written decision, nor it was publically disclosed and clarified, but the judicial police simply
disabled the access to the courtroom on the excuse that the public is excluded from the
hearing.
An indicator of transparency is also the publication of data about the cases that
are in process of work of the courts, as well as the publication of time and place of the
trials that need to be publically disclosed on the board outside the courtroom. Here we
consider it important to note that since April 2017 the courts of the Republic of Macedonia
have new websites, hence now there are less data on the cases, while as the information
on the criminal act is removed. If we look into the data from the past three years, there is
a noticeable sharp downturn in terms of transparency in this 2017, for the first time the
number of hearings whose time and place of maintenance was not publicly disclosed is
greater than the number of those hearings whose time and place were publically
disclosed.
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7.7. Principle of impartiality
One of the fundamental principles within the framework of the right to a fair trial is
undoubtedly the principle of impartiality of the court. The analysis on the protection of this
principle through court proceedings was made on the basis of a set of several questions
related to the exemption of judges, undoubtedly one of the mechanisms in terms of
recognizing the court’s bias towards one of the parties. In addition, the trial observers
recorded a total of 3 cases where the exemption of the judges was sought. In one of the
cases it was about a judge who had previously participated in the criminal procedure,
while as in the other two cases the trial observers under the section “other” noted biased
conduct as a reason for exemption of the judges. From the processed data we could
conclude that the court adequately applied and observed the provisions through which the
mandatory exemption of judges was envisaged in the LCP, so as the procedure was

adequately led without grounds for suspicion of its impartiality, as basis for optional
exemption of judges.
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Regarding the question whether the judge or jurists seemed to have already
created a stance that could interfere the clear judgment in a concrete procedure, the trial
observers recorded only 1 such case. This particular case was about a returnee, a
perpetrator of a criminal act who was condemned by the same judicial council responsible
to trial his new case. Realizing that they had his earlier case when they found him guilty,
consequently the judicial council came to conclusion that the person is guilty.
In the envisaged period for trial monitoring, in no case the trial observers noted
use of discriminatory language by the court against the parties in respect to their sex, race
etc., at the same time there was no data of intimidation during the proceedings. Regarding
the due attention of the court in the course of the procedure, the data point to a high
proportion of 93%, while as regarding the procedural equality of the parties in the
procedure our data point to inequality in total of 5 court hearings. This inequality is most
often to the benefit of the prosecution, in direction of filing and accepting some evidence,
as well as a manner of examining witnesses.
The inadequate ex-parte communication can greatly jeopardize the impression of
the court’s impartiality with the defendant or the general public. Hence, in the event of
inadequate ex-parte communication, the court risks to be perceived as close to one of the
parties, thus leaving impression among the general public of its bias. Sometimes even the
defenders try and / or abuse this inappropriate communication with the court in order to
leave a better impression with their clients. The perception of our trial observers points to
use of this practice in 12 hearings (see the graphic display below), which in reality does
not represent a large percentage but taking into consideration the fact that it should be
abandoned, this figure is still alarming.
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7.8. Presumption of innocence
The presumption of innocence is determined as a constitutionally guaranteed
category, the LCP in its Article 2 states: “A person charged with a criminal offense shall
be presumed innocent until his guilt is established by a final court verdict.”
Through the prism of our trial observers this category is respected in 98% of the
monitored hearings, the remaining 2% referring to its disrespect, could be fit into the
category of eventual statistical error because it is not clear and concisely elaborated on
what exactly this perception of our trial observer refers to. Thus, we would not record this
as an exception.
7.9. Right to defense
The right to defense as an essential right of the defendant was analyzed through
a set of several questions relating to the teaching of certain key rights of the accused, the
effectiveness of the defenders in the realization of its case theory during the main hearing
as well as the possibility of providing appropriate and quality defense, the access of the
defense to all evidence, the appropriate time preparation and so on.
Regarding the effectiveness of the right to defense, our trial observers noted that
in 3% of the observed hearings, the defenders did not adequately respond to their task in
terms of providing efficient and professional defense to their clients. On the basis of this
data, although refers to relatively low percentage of the total number of monitored trials,
it is necessary to be mentioned that the defenders, but also the legal professionals
represented by the Bar Association of the Republic of Macedonia, as an expert profession,
should take care of securing continuous training and enhancement of the professional
standards of its members. It is more than necessary to conduct constant analyses and
assessment of the effectiveness and professionalism of the defenders 16, especially after
The significance of the defender’s role during the accusatory criminal procedure, especially during the
procedure for settlement, was emphasized through several empirical researches in the 70s of the last
century in USA and England – more examples at: Albert Alschuler, The Defense Attorney ‘s Role in Plea
Bargaining, 84 Yale Law Journal 1179 (1974); Baldwin J. & McConville M., Negotiated justice: pressures
on defendants to plead guilty, London: Martin Robertson, or in reference to modern research consult:
16

the introduction of the accusatory system in which the final outcome of the criminal
procedure depends in large extent on the actions taken by the defense at the main
hearing.
One of the arguments for inadequate defense of the defenders is the time for
preparation of the defense, have there been any restrictions regarding the time that the
defense had on its disposal. Thus, when processing the data, we concluded that in 31%
of the monitored trials (graphic display down on the left), the defenders complained about
the time they had for preparation of the defense for their clients. While in 8% of the
monitored hearings, the defenders reacted about the limited access they had to all the
evidence. (Graphic display down on the right)
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This points to the fact that the anticipated objectives of the criminal procedure
applied through the adoption of the Law on Criminal Procedure in 2013 do not
have a proper application in practice, and consequently consideration should be given to
changing the provisions of the LCP in order to incorporate guarantee mechanisms for
defenders in direction of strengthening the obligation to access all evidence of the
indictment. Improvements and changes in these practices could be made possible by
possible introduction of a ban on presentation of evidence that were not available or
submitted to the defenders, and were detrimental to the defendant.
reform17

We were positively surprised by the data we received that in all cases where the
defendant exercised his / her right to remain silent, the court did not draw a negative
conclusion from it.
In terms of the lesson on the right to free legal aid, we still face with the
unsatisfactory percentage of application of this procedure by the court. Namely, in only
50% of the monitored hearings, trial observers noted that the defendants were instructed
about this right despite the same percentage where they did not get such consult. Hence,
if we take into consideration the fact that these are cases in the area of organized crime
McConville, Mike, Plea Bargaining: Ethics and Politics, pp. 562-587, Journal of Law and Society, Vol 25,
No. 4, 1998; Yue, Ma, Prosecutorial Discretion and Plea Bargaining in the USA, Germany, France and
Italy: A Comparative Perspective, International Criminal Justice Review, 2002, 12, 22.
17 Krapac D., Kambovski V., Buzharovska g., Kajaldziev G., Strategy for Reform of the Criminal Law,
Ministry of Justice, Skopje, 2007, available at: http://arhiva.vlada.mk/registar/files/strategija_kazneno.pdf

and corruption where the defendants by the nature of the crimes, are threatened with
more serious sentences, thus from the very beginning of the procedure they have their
defenders, even in the pre-trial procedure, a legitimate assumption is that the defendants
in 50% of the hearing where they were not taught of the right to free legal aid, have in fact
their own defense counselor.
The ability of the defendant to have a defender and to be adequately represented
during a court procedure is closely related to the communication with the other actors in
the procedure, primarily with its own defense counsel, and further with the court or the
representative of the indictment, as well as any witness or other evidence in the
procedure. In absence of all these factors, the desired effect could not be achieved.
Therefore, the language in which the procedure is conducted if the defendant does not
understand or has a limited knowledge, is a requirement for providing him / her with
adequate interpreter, if needed. In that direction, the questionnaire contained questions
about this important tool for communication - the language. Whether the defendant
needed an interpreter, whether he/she was provided with and whether the interpreter was
provided immediately or with delay. When processing data we came to the conclusion that
out of 52 defendants in total who were asked for the need of interpretation during the
procedure, 11 of them did not need that, 39 were provided an interpreter immediately
upon the beginning of the hearing, while as two of them were provided additionally. This
is visible in the graphic display below. It is however important to note that the trial
observers noted a delay in the procedure due to absence of available interpreter.

11

NO

2

YES, but not immediately
39

0

10

20

30

YES, immediately

40

As an essential element of the effective defense, related to the right to interpreter,
we examine both the competence and the possible (un) bias of the interpreters. We came
to information that only in one case or in one hearing there were reactions about this
circumstance. In that specific case the defenders were those who reacted about the
quality of the interpretation.
7.10. Adoption and publication of the verdict
Upon the presentation of evidence, after the completion of the main hearing,
pursuant the LCP, subsequently come those provisions related to the verdict. Our Code
of Criminal Procedure recognizes three types of verdicts: refutation – where the indictment

is refuted, acquittal – where the defendant is released from the indictment, acquitted; and
convictional – where the defendant is found guilty. The Coalition’ trial observers did not
detect repulsive and acquittal verdicts, but all 9 detected during the trial monitoring period
were convictional.
7.11. Penal policy in the publically announced verdicts
The provisions of the LCP stipulate that the verdict should be publicly announced
immediately after it is reached, and if the court is unable to announce it the same day after
the main hearing, then it should postpone it for another day but not longer than 3 days
later. The law foresees that the publication of the verdict should be announced by the
court (the president of the counsel or the individual judge), in presence of the parties, their
legal representatives, the proxies, the defenders, whereby the verdict should be publically
read while as the reasons for its adoption briefly listed. In the brief explanation, the court
gives an overview of the criminal act for which the defendant has been convicted (with the
verdict), as well as the presented evidence.
The trial monitoring data refer to 10 completed cases, out of which; 2 were
completed in a regular procedure with the application of all segments of the procedure; in
2 cases the procedures were carried out and the verdicts announced in absence of the
defendant, 5 were completed due to confession of the guilt; and for one case the
procedure was interrupted due to the statute of limitations.
In one case completed in absence of the accused persons, the court stated that
the verdict will be additionally submitted to the parties in the procedure, which means
without public announcement. In the second case where the defendants were prosecuted
in absence, the first defendant received imprisonment in duration of 1 year and 6 months,
while as the other 6 defendants received suspended sentence.
When it comes to those cases where we have confession of guilt, 5 in total, for 3
of them the verdicts were publically announced. In a case of 4 defendants, two were
sentenced to prison, while as the other two with alternative measure - suspended
sentence. In this case we have also a confiscation of assets in amount of 500.000,00 MKD
and confiscation of goods. In another case, the defendant was sentenced with
imprisonment in duration of 4 years and 3 months, in addition to expulsion of a foreign
citizen for a period of 5 years, and confiscation of seized goods.
To conclude this section, we will present the verdicts of the cases that lasted for
almost 3 years where the defendants were charged under Article 394-a paragraph 2 of
the Criminal Code of the Republic of Macedonia, “Terrorist action” and 394-b paragraph
1, “Terrorism”. In one of these cases conducted in a separate procedure the defendant
was sentenced to life imprisonment while as in another case of 13 defendants,
imprisonment in duration of 40 years; 6 defendants were sentenced to imprisonment for
a term of 20 years, 1 was sentenced to 18 years of imprisonment, 2 of the defendants
were sentenced to 14 years, 2 were sentenced to imprisonment in duration of 13 years

and another 2 defendants to imprisonment for a term of 12 years. Pursuant Article 33 of
the Criminal Code, the court also imposed expulsion from the country to all foreign citizens
convicted with this verdict and prohibition to ever enter the territory of the Republic of
Macedonia.
When announcing these verdicts, we detected that only in 50% of the cases the
court addressed the criminal offense the defendant is charged with and the presented
evidence.
In respect to the terms for appeal as an important part of the procedure after the
announcement of the verdict, pursuant Article 406 of the LCP, liability under this law, the
court has legal obligation to instruct the parties immediately after the announcement of
the verdict, on the right to appeal, as well as on the right for a response to an appeal. We
would therefore state that only one of these completed cases where the court did not
instruct the defendant on the conditions for submitting an appeal. In case of a suspended
sentence, the court has obligation to warn the parties about the meaning of this type of
sentence and the conditions that the defendant, now already a convicted person, must
adhere to.

8. HIGHLY PROFILED JUDICIAL CASES
In this part of the analysis we will present some of the highly profiled court cases
that were conducted last year before the Basic Court Skopje 1 in Skopje which the
Coalition’ trial observers monitored in continuity. We emphasize that in some of these
cases we detected inconsistent application of the LCP provision, for which the Coalition
through its established early detection and reporting system for inconsistencies, reported
on its website. The remaining cases where there are no fundamental violations of the fair
trial principles or of the provisions of the Law on Criminal Procedure will be only briefly
explained in the remaining part of the analysis with a short summarized narrative. In the
continuation we would present our review of the proceedings.
8.1. “Municipality of Center”
In this case 15 persons, including the former prime minister and the current leader
of the opposition were charged for bullying, rude insult, endangering security, and brutal
violence, causing a feeling of uncertainty, threat or fear i.e. “Violence” pursuant Article 386
paragraph 2 v. v with par. 1 v. v Article 23 of the Criminal Code of the Republic of
Macedonia, there were also persons charged with deliberate incitement to commit the
aforementioned criminal act. Among those 15 defendants there were senior leaders of
then the ruling political party VMRO-DPMNE, who were in fact bearers of public office.
In respect to this case there was a hearing for assessing evidence, and a hearing
for preparation of the main hearing. What was “skipped” was the main hearing which
according to the Law on Criminal Procedure, is foreseen to be held if one takes into

account the criminal act pursuant Article 386 paragraph 2 v.v. paragraph 1 v.v. Article 23
of the Criminal Code of the Republic of Macedonia. According to the Criminal Code of the
Republic of Macedonia, it is about a crime for which a prison sentence in duration of 3
months to 3 years is envisaged, as a result of court’s proceeding upon the indictment, but
also in abridged procedure with a single judge in session. What was particularly worrying
and surprising at one of the hearings, and especially unclear from a theoretical point of
view of the LCP, is the fact that no main hearing took place, but there was a preparation
for the main hearing with assessment of evidence.
Article 476 of the LCP stipulates that – when it comes to an indictment proposal,
therefore abridged procedure in place by default, “the judge invites to the main hearing:
the defendant and its legal representative, the plaintiff, the injured party and their legal
representatives and proxies, the witnesses, the experts and the interpreter”. This legal
consequence of actions is foreseen in Article 480 of the LCP, where there are provisions
referring to the abridged procedure – stating that “the main hearing starts by presenting
the content of the indictment, and the initiated main hearing will be completed preferably
without interruption.”
To the aforementioned confusion between what has been foreseen by law and
interpreted by the court, adds the invitations submitted to the Special Public Prosecution
Office (SPO) and the defense, which according to the provisions stated in them, but also
the legal lessons, undoubtedly referred to an invitation to the main hearing. Still, the court
proceeded according to Article 347 paragraph 2 of the LCP – “The president of the council
invites the parties to come to a certain day in court in order to explain their proposals or
objections in terms of the proposed evidence”, whose provisions once again refer to a
regular rather than abridged procedure.
In its actions the court applied the provisions of Article 347 of the LCP which
foresees conditions for refuting the proposed evidence. On several proposals or evidence
submitted by SPO, the court decided to uphold the defense’ objections, thus adopting a
procedural decision for refuting the proposal for threatened witness, as well as rejecting
evidence – an audio recording of telephone conversation on grounds of which the
indictment was based.
What we would like to emphasize is that in the chapter on witnesses, the LCP
provides for protection of a threatened witness at the main hearing. The manner of
proposing this witness and the provisions that apply to it, are foreseen in Article 228 of the
LCP, but in this particular case since the main hearing did not take place pursuant the law
(according to the abridged procedure), the written elaborated proposal about the special
manner of examining the threatened witness, in a sealed envelope was submitted to the
court by the SPO. Furthermore, it is envisaged that the court decides on the proposal of
the public prosecutor with a decision that he / she is obliged to adopt within 48 hours from
moment of receipt. The court did so at the same hearing, after a brief pause when the
judge withdrew for analysis of the evidence and the objections, but with a procedural

decision, to which the SPO does not have the right to appeal (in accordance with Article
228 paragraph 3 - against this court decision, no appeal is allowed).
Our trial observers concluded another controversial conduct by the court in
respect to this case. Namely, in one of the hearings, the judge in charge of this case was
accused by the SPO for committing “intellectual forgery”, in other words a criminal act
“Falsification of an official document”, due that the content of the minutes from the
previous hearing submitted to the SPO did not correspond with the content of the
allegations presented by the parties in the proceeding, recorded at the audio-visual tape.
For this purpose the SPO asked the court to present the audio-visual recording, which
was apparently not yet available to the prosecution, in order to determine the violation,
and thus to initiate an appropriate criminal procedure against the presiding judge.
The Law on Criminal Procedure in its Article 374 foresees that one of the ways in
which records are kept from the hearings is the audio-visual recording, but also in its
paragraph 7 of this Article envisages that the parties and the counsel are entitled after the
maintenance of the main hearing to receive a copy of the audio or audio-visual recording
in printed or electronic form. A copy of this recording is delivered immediately or within 24
hours. Why the SPO did not get a copy within the envisaged timeframe is not clear. This
accusatory attitude of the SPO towards the judge and the request to hand over a copy of
the footage, which should have been given to them, led to fines for both public prosecutors
with 2,000 EUR on grounds that they did not respect the court.
What is even more interesting in this proceeding is the fact that after fining the
prosecutors, the judge decided to send the entire case with all its writings to the Council
of Public Prosecutors, by submitting the case to the Council the right of the prosecutors
to file an appeal to the earlier decision has been questioned since pursuant the Law on
Criminal Procedure, the Basic Court itself is the one who should decide upon their appeal,
implying that the case is actually available to the court. This raises a number of questions
from the aspect of responsibility. Namely, on one hand the LCP in its Article 88, paragraph
3 provides that for fining the Public Prosecutor’ Office, the court shall notify the responsible
public prosecutor in the Public Prosecutor’ Office, but on the other hand in its Article 7,
paragraph 3 of the Law on Public Prosecutor’s Office for prosecution of crimes arising
from the content of the illegal interception of communications, it is envisaged that the
Public Prosecutor shall be professionally responsible for the professional and legal actions
in his / her work before the Council of Public Prosecutors. What does this mean – the
court has an obligation to notify the competent public prosecutor of the prosecution – in
this case, the special public prosecutor Katica Janeva, and not the Council of Public
Prosecutors. In particular, taking into consideration the fact that to this Council, this
prosecution is solely responsible for undertaking professional and legal actions, which in
no way implies responsibility for performing its work (detecting grounds for suspicion of
eventual / allegedly committed crime).
If the intention of the court by submitting all case files to the Council of Pubic
Prosecutors was to raise some kind of disciplinary accountability towards the Special

Public Prosecution Office, this action is neither based on law nor rulebook which otherwise
is intended to determine responsibility of the public prosecutors. In support of this
paragraph, Article 8 of this Rule refers to who exactly is entitled to submit a proposal for
initiating a disciplinary procedure and in which cases. Nowhere in this paragraph has the
Special Public Prosecutors’ Office been enclosed, and even less the court to initiate a
procedure for disciplinary accountability. In procedures for determining disciplinary
accountability of a prosecutor, a separate Commission is established (which in fact
decides upon disciplinary accountability), while as the Council of Public Prosecutors
decides only afterwards, in second instance. This would mean that even if the Commission
has had competence to decide on disciplinary accountability of the prosecutors of SPO,
the court is still obliged to inform the competent public prosecutor in the relevant
prosecution office when there is a situation of fining a prosecutor during an ongoing
criminal proceeding. This case is still ongoing.
8.2. “Fortress 2”
In this particular case the indictment is represented by the Special Public
Prosecution Office against seven employees of the Office for Security and
Counterintelligence for destruction of documentation related to systems for illegal
wiretapping, charged for a criminal act “Falsification of official documents”, Article 361 of
the Criminal Code of the Republic of Macedonia. The employees are charged for
destruction of 2,047 official records, of which 22 refer to the communication monitoring
systems.
Already at the preparatory hearing the court ordered the Special Public
Prosecution Office (SPO) to approach the Directorate for Protection of Classified Data
and to the Ministry of Interior to clarify the requirements of the SPO for judicial use of the
evidence considered as classified information.
The classification of information and their presentation before the court, pursuant
the Criminal Code Procedure is not disputable if all the participants in the procedure have
had security clearance in order to have access to the content of the information, as a
matter of fact there is a legal procedure – the clearance is issued for appropriate level of
classified information upon a written request of an interested legal or natural person that
is submitted to the Directorate, and its issue precedes a security check. What is specific
in this particular case is the fact that the court ordered the SPO to ask from the Directorate
to declassify data. Article 16 of the Law on Classified Information stipulates that the
classification of information can be terminated in several occasions listed as such: on the
date indicated on the document; with the occurrence of a specific event specified in the
document; with the expiration of the time period indicated on the document and with
declassification. However, declassification as a mechanism envisaged by this law should
only be provided to the extent that it is a change from classified information that has free
access (Art.17). This can be done by the creator of the information for informing the users
of the information. This narrow definition of this mechanism neither gives freedom of

interpretation nor an opportunity as it is expected of the SPO, to ask from the Office for
Security and Counterintelligence to conduct any kind of declassification of data i.e.
information that could be used in the procedure. The obvious intention of the legislator in
the adoption of this law was to leave this to the disposition of the Directorate itself, when
and for which purpose would need that, but also on its own initiative obviously. In order to
avoid further delays in the deliberations and abuse of the “security clearance” institute and
its application or possession, the court was required to order all defenders in the
procedure to provide a security clearance so that they could represent and defend their
defendants. In this way any further delays of the hearings on “reviewing the evidence” i.e.
“preparatory” hearings would have been avoided, which according to the law, are not
foreseen in abridged procedures.
Another controversial moment in this procedure with regard to the publicity was
the fact that the court excluded the public at one of the hearings due to assessing the
correspondence between the parties in the procedure and the court (in this particular case
between SPO and the court). If the public was excluded due to “security reasons” from
the aspect of sensitivity of the content of the files i.e. alleged “classified” content due to
lack of legitimacy (for the needs of the procedure), the question then arises – how come
the defender was allowed to attend although did not possess a security clearance?!
Hence, when there is classified information at stake, they are classified regardless of the
role of the person before whom they are presented.
In this case too, upon request of the defenders an unjustified exclusion of the
public was detected, for reading the letter from the Ministry of Internal Affairs to the SPO.
The representative of the SPO reacted to this court decision because it is not related to a
classified document and thus, no need for removing the public arises. Still, the public was
removed from the session.
The most important verbal evidence presented in this case were those by the
witnesses who were questioned and who confirmed that a commission from the Fifth Unit
of the MOIA, in a secret location named as “Brest” in Petrovec, Skopje, destroyed
materials from the Office for Security and Counterintelligence, however they were not
familiar with their content.
Two of the defendants in this case for a certain time period were at large, but upon
an international arrest warrant they were caught in a neighboring country on 02.11.2017.
The defender of the defendants proposed continuance of the hearing for an indefinite
period because the defendant has already been located and is in extradition custody upon
a request for extradition of the Ministry of Justice, thus he should not be tried in absentia.
This proposal was opposed by the SPO because the defendant was not yet available to
the Macedonian authorities and although absent, the procedure could be always repeated
in his presence. This proposal of the defense was rejected with a court decision and since
it concluded no legal restrictions in the European Convention and the Law on International
Criminal Assistance in Criminal Procedure when there is an extradition procedure for a
defendant, the proceeding continued with presentation of evidence in addition to the

evidentiary procedure where the public was excluded due to presentation of classified
evidence.
At the time of finalization of this analysis, there was a verdict reached, the first
defendant was sentenced in absence for imprisonment in duration of 1 year and 6 months,
while as the remaining defendants received suspended sentences.
8.3. “Divo Naselje”
Divo Naselje is a case whose official title was given according to the geographical
indication where the execution of the crime took place. In this case 33 persons were
charged for committing criminal acts according to Article 394-a paragraph 2 “Terrorist
action” and 394-b paragraph 1 “Terrorism” of the Criminal Code of the Republic of
Macedonia.
Given the fact that this case was closely monitored by the general public – expert
and non-professional, it may be presented as one of the few that looked like a school
example of a case in the area of organized crime and corruption where the provisions of
the LCP. No omissions and inconsistencies were noted, except for the unreasonable
exemption of the public from the hearing. Due to the threatened witnesses and the type
of evidence proposed during the proceeding, this was one of the most closed cases
carried out in the criminal court.
Due to the fact that this case has lasted for more than 2 years with numerous
hearings – some of them open to the public, but most of them closed, especially having
in mind the scope of this case, in continuation we will only present the outcome.
Until the moment of preparation of this analysis, a verdict was adopted and
publically announced for this case: thirty-three defendants were found guilty, four of them
were released from the charges because the prosecution failed to prove the charges
against them, seven of the defendants were sentenced to life imprisonment, thirteen
defendants were sentenced to 40 years in prison, six to 20 years in prison, and one of the
defendants was sentenced to imprisonment in duration of 18 years. Two defendants were
sentences to 14 years in prison, two to 13 years in prison and other two defendants to 12
years in prison. Pursuant Article 33 of the Criminal Code, the court imposes to all foreign
nationals expulsion from the territory of the Republic of Macedonia. The proxy of the
injured persons was referred to civil litigation in order to exercise the property claims.
8.4. “Rover”
Considering the fact that this case has lasted already for several years, a brief
chronological review of the actions in the procedure is presented below:
July 2013: the trial council found all defendants guilty and ordered prison
sentences as follows: Predrag Chubrilo – life imprisonment; Milan Ilikj – life imprisonment;
Milorad Kovachevikj – life imprisonment; Vuk Vukichevikj – life imprisonment; Sashko

Jovanovski – 8 years imprisonment; Ivica Ristikj – 8 years imprisonment, Ljube
Boshkovski – 12 years imprisonment; Zoran Trajkovski – 10 years imprisonment; Nikola
Negrievski – 6 years imprisonment; Goce Mitrovski – 6 years imprisonment.
April 2014: The Skopje Court of Appeal abrogates the verdict stating that a
number of omissions have been found in the first instance procedure.
November 2014: The first instance court in a new procedure has again found the
defendants guilty. This time the court did not determine intent to kill Kiro Janev but only
Marjan Tushevski, thus the defendants received lower sentences. Namely, Ljube
Boshkovski received 10 years imprisonment, Zoran Trajkovski 8.5 years imprisonment,
Sashko Jovanovski and Ivica Ristikj 7 years imprisonment, while as Goce Mitrevski and
Nikola Negrievski were sentenced to six years imprisonment.
October 2015: The trial begun for a third time in the Basic Court Skopje 1.
Since then no hearings have taken place although they were scheduled for May
26, September 6 and November 15, 2017. The reason for this delay was usually absence
of one of the parties. The case is still ongoing.
8.5. “Bozhinovski”
As a defendant in this case is the journalist Zoran Bozhinovski, charged for
existence of a reasonable suspicion of committed criminal acts “Criminal association” and
“Espionage”. One of the reasons for continuance of one of the hearings was the
unavailability of the prosecution’ witness / injured person, who according to the available
information, was in Belgrade, thus it was necessary to approach the Higher Court there.
On a defense initiative, the court allowed a conference link for his examination but due to
poor quality of the connection, the examination took place in a harsh atmosphere with
frequent interruptions due to weak sound and interruptions of the video conference.
At the next hearing the court firstly ruled on defendant’ detention because the
public prosecutor requested the detention of the defendant to be abolished i.e. due to
existence of legal requirements, especially if one take into consideration the behavior of
the defendant which was satisfactory in the course of the whole process, and according
to the LCP, the public prosecutor proposed for other precautionary measures to be
determined. The court accepted this request and assigned an obligation to report
periodically to an official or competent state body. The court also imposed a temporary
seizure of passport or any other travel document i.e. ban for its issuance. The latest
hearing was adjourned due to an examination of the verdicts in the case “Spy”. The
procedure is ongoing.
8.6. “Violence in the Assembly”
This case was about the defendant P. Arsov for committing a criminal act
“Violence” (according to Article 386 from the Criminal Code) over two MPs from the

Assembly of the Republic of Macedonia on 27.04.2017, one of whom suffered severe
bodily injuries and the other physical trauma.
During the first hearing the defendant voluntarily and knowingly acknowledged the
guilt and fully accepted the indictment. The final words were given by the public prosecutor
who presented aggravating and mitigating facts against the defendant and asked the court
to properly punish the perpetrator of this crime. The proxy of the injured persons joined
the final words of the prosecutor, asking the court to be referred to a lawsuit for property
claims against the defendant. The defender and the defendant gave their closing
arguments asking the court for a more lenient sentence, while as the defendant
apologized to the injured party and the entire public for the committed criminal act.
On October 12 2017, the Basic Court Skopje 1 Skopje publically announced and
explained the verdict versus the accused P. Arsov who was charged for the criminal act
“Violence”. The defendant was sentenced to 4 years imprisonment, including the time
spent in house arrest.
8.7. “Pavle Bogoevski”
Pavle Bogoevski, a civil activist and member of the so called Colorful Revolution,
nowadays elected MP in the Assembly, was charged for participation in a mob who
committed a criminal offense in accordance with Article 385 of the Criminal Code. This
procedure began in May 2016 and it is still under way. The defendant is charged for
damaging the facade of the Ministry of Culture.
Although this trial has been adjourned in several occasions as a result of
determining and specifying the impaired claims, the main hearing would start but then due
to abridged procedure and examination of the Ministry of Culture representative, the
hearing would be adjourned again for the injured party to submit additional evidence.
In fact, although the Criminal Code Procedure foresees that by filing an indictment
or proposal, the representative of the indictment should submit a list of evidence that is
subsequently assessed at the main hearing, the court again enabled the prosecution i.e.
the injured, to additionally propose or present evidence that were available even before
the procedure started. What we would like to emphasize here is the omission detected in
this particular dispute i.e. the manner the testimony was given by the injured person.
Namely, the person who gave the statement was a representative of the damaged
ministry and had to clarify the facts about the property claims i.e. the caused damage.
Instead, the representative engaged in commenting and analyzing the event itself when
allegedly the crime was committed with details about the factual situation, and not the
technical nature – the claims for damages were translated into pecuniary damage. It
particularly provided statements in the capacity of a witness for facts and circumstances
for which neither he was asked nor invited, thus when asked about the manner in which
the damage was determined, the representative began to recount the events occurred in
the day of occurrence of the damage. Although the court did not take into consideration

the statements about some of the event that occurred in front of the ministry since the
representative was not summoned for that purpose, his testimony caused ambiguity about
his participation in this hearing. These ambiguities imposed in some way the need for the
court to take over the conduct of the procedure in direction of leading the examination of
the witnesses. This was precisely the irregularity detected by the Coalition’ trial observers,
the fact that the examination of a representative of the inured party, although on a proposal
of the public prosecution’ office was in fact carried out by the court. Namely, the Law on
Criminal Procedure in its Article 383 paragraph 2 stipulates that the direct examination is
carried out by the party proposed by the witness, that is the expert or the technical adviser,
the examination should be conducted on questions of the Public Prosecution Office. The
examination should not to be transformed into a separate trial led by the court by the
excuse “clarification of facts and circumstances”. This possibility is envisaged in
paragraph 5 of the same Article 383 stating: “After completing the examination of the
parties, the president and the members of the council may ask questions to the witness
i.e. the expert witness”.
The greatest remark was the interference of the prosecution in providing answers
to this representative (of the Ministry of Culture), to questions that were asked by the
defense, more precisely – offering answers and clarifications on behalf of the
representative of the injured party. What merely points to the unreserved efforts of the
prosecution for persistence of the indictment and the possibility of adopting conviction for
the defendant. This case is still ongoing.
8.8. “Levica”
In this case the defendants, members of the political party “The Left (Levica)” Zdravko Saveski and Vladimir Kunovski, are charged for committing a crime “Participation
in a crowd that will commit a criminal act” because of a reasonable suspicion that one of
the perpetrators entered the demolished office of the President of the Republic of
Macedonia, together with other persons from the crowd, burned a photo of the President
and threw an object towards the president’s office. The second defendant during his
intrusion in the office threw several office chairs through the broken window.
Since the time interval between two hearings was more than 90 days, the whole
process had to start from the beginning. The parties responded with respect to the earlier
proposed evidence which once again raised discussion and debate in the courtroom about
the presented expert’s testimony. According to the defense, the evidence is disputable –
the expert’s testimony in respect to the amount of damages because the estimation was
done by the injured person and not upon an order of the public prosecutor. The court ruled
to allocate the amount in the course of the procedure, stating that the possibility to refer
the injured party to a civil procedure for the purpose of exercising the impairment claims
will not be excluded. At the request of the defense and in agreement with the PPO, the
court issued a decision for abolition of the measures for securing presence in the court.

With the change of the trial judge in this procedure, the hearing of this case started
from the beginning with presentation of the content of the indictment. The prosecutor
remained on the earlier prosecution proposal, adding an addendum to the list of evidence
and submitting it to the court new experts’ testimony and evidence. Due to that the parties
took some time in order to examine the new evidence and take a stance upon it. The
hearing had a continuance. The case is still ongoing.
8.9. “Mariglen”
A case against the civil activist Mariglen Demiri for “Participation in a crowd” –
Article 385 of the Criminal Code. During the protests in front of the President’s office, part
of the protesters demolished the office and caused material damage to the property.
It was noted that one of the monitored hearings was postponed because the
representative of the State Attorney’s Office sent the written submission (estimation of the
material damage from the broken glass in the office of the President Ivanov), only one day
prior to the trial, thus the submission was received 10 minutes before the trial. All further
hearings were postponed until July when the hearing took place, but immediately had
continuance because the prosecution did not take the evidence from the judge who was
transferred to another department according to the new schedule. The trial continued on
10.10.2017 when it was again adjourned but this time due to obtaining the original
evidence by the PPO. The latest hearing had continuance at the request of the defense
lawyer in order to inspect both minutes submitted by the PPO. The procedure is still
ongoing.
8.10. “Divo Naselje”- separate procedure
In this case a person is charged for participation in the events in Goshince and
Divo Naselje, for which cases a separate procedure has been carried out under the
reference number KOK-95/16 because the defendant was on the run for a long time.
During the main hearing representatives from the police in the capacity of witnesses of
the Public Prosecution’s Office were questioned directly and in cross-examination, in
addition there was evidence provided by the PPO and the defense. In one of the hearings
(September 27, 2017), the court passed a decision for accepting the additional evidence
proposed by the PPO, and rejected those proposed by the defense since there was no
indication that the proposed witnesses had information of significance for the event.
Further on the court adopted a decision to present classified evidence (CD from the police
action) which was the reason for excluding the public present at the hearing. After the
presentation of evidence and the completion of the case, the court reached a conviction
sentencing the defendant to life imprisonment.

8.11. “Bribery”
The case where the current Prime Minister of the Republic of Macedonia is
charged for committing the criminal act under Article 357 – “Receiving a Bribery”. The
defense asked the evidence obtained by SIM – “secret surveillance and recording of
persons and objects with technical means outside the home or office space, marked as
private” to be separated from the case because they were taken in business premises,
pointing to few rulings by the European Court of Human Rights, so as the fact that the
evidence were publically presented (there is a judicial practice for such evidence where
they need to be put aside), referring to the so called “bombs” that the court dismissed as
evidence. The public prosecutor objected to this evidence, arguing that they were not
legally obtained, but were illegally published, representing a special crime that the
prosecution is still investigating. The defense stressed that they reacted in some of the
previous hearings due to the fact that they did not have access to these recordings, more
specifically due to the fact that the prosecution claimed of possessing only one copy of
them. In addition they demanded responsibility by the Public Prosecution’s Office for
improper guarding of evidence and allowing it to be publically presented. As a result of
these controversial arguments, the court decided to adjourn the hearing for having
sufficient time to adopt a formal decision in order to continue further with the case. This
case is still ongoing.
8.12. “Sopot”
In this case eleven inhabitants of the Sopot village in Kumanovo were charged for
setting up a mine that exploded in 2003, killing two NATO soldiers from the Polish
contingent and a Macedonian civilian. This case started before the formation of SPO as
a special prosecution, but due to one of the published wiretapped conversations, the SPO
took over the jurisdiction and became a competent prosecutor in this case.
The hearing on October 18, 2017 (the case was earlier appealed and returned to
the first instance court), was held, where after the instructions about the rights of the
defendants given by the court, the defendants remained on their earlier statements given
in the pre-trial procedure.
The representative of the indictment proposed new evidence, both substantive
and verbal, and asked the court the questioning of the witnesses to be conducted after
the presentation of the material evidence, relevant for the testimony of the witnesses.
Regarding the newly proposed evidence, the defense requested time from the court in
order to get acquainted with them before presenting its stance. This process is still
ongoing.

9. CONCLUSIONS AND RECOMMENDATIONS
9.1. General conclusions
The rule of law is closely linked to the existence of functioning and independent
judicial authority. The absence of independence and autonomy in the work of judiciary,
the public prosecution offices and other institutions of the justice sector results in decrease
of the quality of work of these institutions, primarily the judiciary as the most important
segment of the justice sector. The unbalanced judicial practice of the courts throughout
the country is an additional argument in favor of the increased legal uncertainty of citizens,
an emphasized argument in all so far undertaken analyses, national and international. A
state of deviations in the interpretation and application of the laws by the basic courts, and
especially the appellate courts is detected when it comes to making decisions on same or
similar legal grounds. However, it is inevitable to emphasize both the insufficient and
unclear reasoning of the judgments, so as the lack of applying ECHR decisions for their
argument.
The selective approach when processing the cases, especially those that have
political “note” in itself, is not omitted in the performance of the public prosecution
profession, in the functioning of the PPO. For this purpose, a special prosecutor’s office
was set up which, despite its legitimacy and institutional positioning, still faces obstruction
in its work.
The political influence is also noted in the decisions for election and promotion of
courts’ presidents, so as judges in the higher courts. Thus, in the past year when there
were indications for a number of irregularities in the work of the ACMIS system of the
courts, so as alleged tendentious and manual distribution of court cases, it was necessary
to forge a commission to verify the functioning of the system in the courts in order to detect
possible abuses. This resulted in doubts about the manner of functioning of some
presidents in the basic courts.
We also concluded lack of transparency in the work of the Judicial Council and
the Council of Public Prosecutors in terms of the content of the explanations of their
decisions. Hence, the insufficient application of the system for publishing court decisions
and the lack of tools for their search, suggests reduced transparency in the work. In the
last Progress Report of the European Commission18 it was concluded that the judicial
system has a certain level of readiness, however, the situation of regression from 2014
onwards and the achievements of the reform process from the previous decade are
undermined by the constant political interference in the work of the judiciary. It is noted
that the government has failed to show a necessary political will to effectively address
these problems in the “Urgent Reform Priorities”. The selective justice and the lack of
https://ec.europa.eu/neighbourhoodenlargement/sites/near/files/pdf/key_documents/2016/20161109_report_the_former_yugoslav_republic_of
_macedonia.pdf
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independence in the judiciary have been demonstrated in a dramatic way through the
obstacles faced by the SPO as an institution.
In respect to the fight against corruption, a certain level of preparedness of the
country was concluded but the conclusion remains that corruption as a serious problem
still prevails in many areas of the society. Although the legal and institutional framework
is prepared, still the structural deficiencies of the State Commission for the Prevention of
Corruption and the political interference in its work have minimized the impact of the earlier
efforts. The concluded “certain level” of state’ readiness in the fight against organized
crime finds support in its prevailing alignment with the existing legal framework of the
European standards, but also the prepared strategies. However, the need for developing
the existing capacities for implementation of the laws on investigating financial crime and
confiscation of assets was not lacking.
The US State Department Report for 2016 19 which measures the respect of
human rights, concluded that greatest problem with human rights in the country is the
extensive prevalence of corruption, the failure of the government to allow full respect of
the rule of law, including the continuous efforts for limitation of the freedom of media, the
interference in the work of the judiciary and the obstruction of the work of SPO, so as the
selective justice. This state of affairs with numerous shocks in all the structures of society,
in its way imposed political changes and positioning of a completely different political
constellation. Thus, after the parliamentary elections in late 2016, and the formation of a
new government, guided by all proposals, remarks and recommendations from the
international community, started with development of a strategy for the judiciary and
implementation of the so called Plan 3-6-920 whose content contained the guidelines of
the civil society sector given in the “Proposal for Urgent Democratic Reforms”
(Blueprint)21.
In the field of judicial reforms ahead of us, the new government accepted the
remarks and recommendations given by the European Commission and the Council of
Europe (Venice Commission and GRECO), committing itself for certain, time period
(short, medium and long term), to build an independent, impartial, professional and
efficient judicial system.
9.2. Conclusions and recommendations from the conducted trial monitoring
➢ The detected problem in respect to the practice of non – transferring of defendant
and detainees from the penitentiary - correctional facilities continues. The
reasons for this are mostly due to: problems in coordination with the system for
recording the transfer of persons deprived of liberty or the lack of finances or
vehicles for transfer of these persons, this was also the case in one of the most
https://www.state.gov/documents/organization/265658.pdf
http://vlada.mk/sites/default/files/programa/2017-2020/Plan%203-6-9%20MKD.pdf
21 http://all4fairtrials.org.mk/wp-content/uploads/2017/07/Blueprint-2017-MK.pdf
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exposed media cases “Divo Naselje” during which maintenance the security risks
on the territory of all courts in the surrounding area were increased.
Recommendation: promotion of the coordination between the authorities and
improvement of the ACMIS system with aim to eliminate concluded problems. Adequate
allocation of budget lines for normal functioning of the courts.
➢ The absence of PPO on a scheduled hearing due to overlapping of several
cases points to insufficient staffing of the Public Prosecutor’s Office, not only lack
of human resources, but also lack of other personnel who make part of that
institution.
Recommendation: improvement of the coordination in the system of functioning
of the Public Prosecution’s Office and possible increase of human resources.
➢ The confession of guilt, as one of the new and appropriately represented
institutes in the national justice system, is more often applied to easier criminal
offenses. This could lead to a conclusion that this institute is recognized by the
entities in the criminal procedure as an effective tool for fast and efficient closure
of the criminal proceedings.
Recommendation: proactive protection of the justice when there is a given
confession during the main hearing i.e. increase of the court’s active role in assessing the
given confession.
➢ Application of measures for ensuring presence of the accused person which may
be an alternative to detention and whose effectiveness is recognized in other
more developed systems of criminal justice, but is rare in our system. Apart of
the high-profile court cases, these measures can be rarely encountered in the
other criminal cases.
Recommendation: introduction of an adequate mechanism for application and
control of lighter measures which would give the court sufficient data and guarantees for
their efficient implementation. These mechanisms can be introduced through legislative
amendments of the LCP and the Law on Probation by incorporating these measures into
the jurisdiction of the probation services.
➢ Inconsistency in the legal order of disclosure of evidence under the excuse cost
- effectiveness of the procedure.
Recommendation: the provisions of LCP in relation to the order of disclosure of
evidence should be respected.
➢ The manner of recording and registering the hearings is still conducted by direct
dictation into the record.
Recommendation: material and technical preconditions for recording the course
of the main hearing should be secured i.e. enabling the use of modern registration
technics determined by the LCP that currently are available only in the courtroom of the
Basic Court Skopje 1, Skopje.

➢ The court competence to ask additional questions to witnesses / experts etc. is
unjustifiably frequent in the monitored trials, in some cases this activity even
transfers into a separate examination. This right must be limited to clarifying the
given testimonies.
Recommendation: Legislative amendments to the provisions of LCP that foresee
this possibility should take place, all in direction to eliminate this competence from the
court.
➢ The ex parte communication is still recorded, mostly between the court and the
public prosecution.
Recommendation: Adequate application of the LCP by the court with regard to
the principle of impartiality when proceeding and omitting this practice which undermines
the confidence of citizens in the judiciary.
➢ The degree of transparency of the judicial institutions, particularly of the Basic
Court Skopje 1, Skopje in the second part of the year decreased. There were
flaws in the work of the administrative services of the courts in direction of
inadequate announcements of the time and place of the hearings or omission to
publish these data.
➢ Reduced capacity of available data on courts’ websites, especially in relation to
the nature of the crimes, something available in the previous electronic system
of the courts, but now with the introduction of the unique form www.sud.mk that
info is unavailable.
Recommendation: Improvement of the level of publicity and transparency of the
courts by publically announcing the time and place of the courts’ hearings, both on their
websites and on the designated place within the courts’ buildings.
➢ A practice of violation of the procedural rights of the defense was recorded by
restricted access to evidence or inability to have an insight in them, so as
inappropriately given time for preparation of the defense.
Recommendation: There should be amendments in the legal provisions of the
LCP in terms of their further modification and elimination of the practice that gives limited
access of the defense into the evidence of the prosecution, so as allowing minimum
necessary time for preparation of the defense.
➢ A different treatment towards the prosecutors of the SPO is noted in comparison
to those of the regular PPO when implementing the provisions of the LCP in
specific procedures.
Recommendation: The independence of the judges when acting as a key
element in the exercise of the judicial office should be ensured and practiced. Equal and
consistent application of the provisions foreseen in the LCP constitutes a maxim for any
practitioner of the law, especially those in the judiciary, therefore is not possible to be bias
towards the parties in the procedure.
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