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Summary

With the amendments to the Criminal Code in 2002, when the act of Trafficking in human beings was introduced, a provision was added
to Article 418-à for imposing an imprisonment sentence of 6 months to 5 years for a person using or providing for another person to use
sexual services from someone that he/she is aware is a victim of trafficking in human beings. The latest amendments to the Criminal
Code in 2008 broadened the domain for punishing everyone who has used or has provided for the use not only of sexual services but of
other types of exploitation as well. This improved the framework for addressing the market demand with regard to trafficking in human
beings for sexual exploitation that was set too narrowly. Additionally, the new provision was not limited only to the consumer who knew
that a victim of trafficking in human beings was concerned but it went even further to cover the person who was obliged to know. Regretfully, six years after the introduction of the provision for punishing users, and besides the opinion clearly stated by all professionals
responsible for criminal prosecution and sanctioning that the clients should be liable, the number of persons sanctioned is minor.
The amendments to the Law in 2004 introduced imposing a fine on a legal entity provided that this entity appears as a perpetrator of the
act of trafficking in human beings. If we consider the opinion that the manner of perpetration of the act is changing through increased
use of massage and beauty parlours and dating agencies for recruiting and exploiting victims, then the lack of even one conviction of a
legal entity is surprising.
The situations of mixture of the charges between the act of 'Mediation in prostitution' and the act of 'Trafficking in human beings' perceived in practice, raised the question of the (non)-existence of a clear distinction between the two criminal acts in the Code as well as
professionals’ perception of them. The amendments to the Criminal Code in 2008 brought along the exclusion of punishment for mediation in prostitution of juveniles, which automatically places all these acts under the act of 'Trafficking in juveniles' (the new Article 418d
of the Criminal Code). Although the provision under paragraph 3 of the act of 'mediation in prostitution' also underwent a change (the
sentence was increased from the previous six months - five years to an imprisonment sentence of three - five years), still it seems like the
problem of distinguishing the act of trafficking in human beings has remained.
Out of the total of 49 injured parties that filed compensation claims in the cases monitored (the total number of registered girls is 94), 35
were involved in a case that ended with a conviction, meaning that their claims are automatically dealt with within the criminal proce9
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dure. In this course, 13 injured persons wait for an additional decision to be taken with regard to their claims, 4 have received the same
verdict (the amount of which is from 100.000,00 MKD - for two victims, through 500.000,00 MKD, up to 1.516.662,00 MKD), and 13
have been referred to a civil litigation. By the end of 2008 no decision for compensation was enforced. The lack of funds to cover court
fees in the civil procedure presents an obstacle in the access of victims of trafficking to the right for compensation. An expert opinion to
take a decision regarding compensation of damages has been ordered in only seven cases, which is surprising considering its key role in
the procedure for compensation of victims. Based on the possibility given in the Law for the court to decide to produce also the evidence
that has not been suggested in the procedure by any of the parties, then undoubtedly the burden of giving an order for an expert opinion
may also fall on the judge. Therefore, the victim, i.e. his/her legal representative may (have to) require that it is followed through.
Taking into consideration that psychological and physical violence is an unavoidable accompanying element of the act of trafficking in
human beings, the possibility should not be disputed for the victims (juveniles) of trafficking in human beings to request compensation
from the compensation fund for the juvenile victim prescribed by the Law on Juvenile Justice . Although it remains up to practice to
verify the suitability of this legal solution, that shall be activated from January 2009, it is still indisputable that this kind of regulation
shows us the direction in which we should be moving quickly in order to provide compensation to adult victims who have been injured
with a criminal act as well.
The problem with the insufficient use of the measure confiscation of property can be sought on several levels. One is the existence of
illegalised (wild) facilities or facilities that are registered in someone else’s name and not in the name of the perpetrator (although the
latter is partially solved with the provision for confiscation from a third person), which prevents the establishment of ownership. The
second problem is the inability to determine the value of the illicit property gain and the third one is the tendency to pass on the obligation of gathering evidence for the property, to other actors in the process instead of acting proactively within ones' own competences.
The fact that coordination of all actors in the process of gathering information on the perpetrator’s property is necessary for its successful
implementation does not diminish the important role of the judge, who is obliged ex officio to determine the property gain acquired with
each act. Joint and coordinated endeavours of all involved in the procedure are necessary to bring the measure to life in the process of
dealing with the phenomenon of organised crime.
The reasons for which special tools of questioning witnesses in the court practice regulated under the Law on Criminal Procedure (the
possibility for the witness to be questioned only in the presence of the public prosecutor and the investigative judge, i.e. the council
president, at a venue guaranteeing identity protection, or through the court or by means of applying other techniques i.e. appropriate
means of communication) never caught up remain unchanged in 2008 as well. In the cases monitored since 2005 regarding the acts concerned, only one witness (victim) has given a statement via a video link.
The Coalition searched for an explanation for this kind of situation on various accounts: from the slowliness in the application of the
2004 novelties, the undetermined danger with an intensity that would activate these mechanisms, the insufficient legislative elaboration
of the provisions, to the inability to provide adequate equipment for providing a video link. Without underestimating the technical problems associated with the application of these provisions, and above all having in mind the role and the meaning of witnesses’ statements
in the cases before the court, a joint effort of several actors is needed to overcome them. The issue that is of great significance is the one
concerning the right to compensation of the victim in all those cases when he/she was referred to a civil procedure after the completion
of the criminal procedure and the possibilities for that right to be exercised. This is especially important if it is taken into consideration
that temporary residence is approved only under strictly regulated conditions with regard to the participation in the criminal prosecution
10
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of traffickers, while permanent residence is not allowed under any circumstances. Although the right can be exercised through a legal
representative, the fact that so far no civil procedure has even been initiated speaks sufficiently of the existence of a problem regarding
this issue.
At the same time, all persons interviewed confirmed the existence of a collision between the provisions of the Law on Criminal Procedure and the Law on Aliens in respect of the summoning of the victim to testify before the court in the procedure regarding the period
that is given to him/her for reflection (whether he/she is going to take part in the procedure or not). Exactly this viewpoint, that in this
clash of legal provisions the provisions of the Law on Criminal Procedure should be considered, which automatically means elimination
of the possibility to give time to the victim to recuperate from the trauma suffered as a result of the act, does not lead to the conclusion
that interventions in the Law are necessary. Considering that the period for reflection is given only to foreign victims according to the
Law on Aliens, the conclusion that imposes itself is that there is an unequal treatment of domestic and foreign persons - victims of trafficking. A partial correction is made with the standard operational procedures in which a period of 30 days is determined to allow the
victim to recuperate from the consequences of the criminal act and to decide whether he/she is going to join the prosecution. However,
this does not solve the issues regarding the obligation to testify determined under the Law on Criminal Procedure.
It seems that the type of criminal act, i.e. the severity of the sentence is significant factor based on which assessment is made of whether
detention is needed or not. Although it is logical that in more severe acts the danger of defendant’s taking actions (such as escape, destruction of traces of criminal acts, influencing witnesses, etc.) is much higher, still, detention should not be automatically tied to the
type of act for which the person is indicted. The legal bases laid down by law are/should be the only guidelines in the decision-making
process regarding the imposition of this measure.
According to the Coalition's statistics, 75% of the measures imposed for securing the presence of the defendants at the main hearing, as
well as the successful conduct of the procedure, concern the detention measure. The provision of Article 175 of the Law on Criminal
Procedure lays down that when selecting a measure to be applied against the defendant, account shall be taken not to apply a more severe
measure if the same objective can be achieved by a more lenient measure. Without disregarding the severity of the crime concerned in
these cases, it should not be forgotten that the detention measure is the most severe measure in the range of measures available in our law
and it should be used as the last resort.
As opposed to the situation in previous years when the practice of pronouncing verdicts outside the legally determined deadline of three
days (i.e. just informing clients that the verdict would be delivered in writing) was more frequent, in 2008 this phenomenon is an exception.
The conclusions and situations previously laid down are only a minor part of the issues addressed in this Report. Aside from the analysis
of the objective statistical processing of the data gathered by observation, it also reflects the standpoints of the main actors in the procedure in respect of several issues of importance to the topic of trafficking in human beings.
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Project: "Monitoring of Trafficking in
Human Beings related Cases"

In 2008 in order to assist the judiciary in the process of providing a suitable response to the issue of ‘trafficking in human beings’ in the
cases handled in the basic courts in Macedonia, the Coalition 'All for Fair Trials' implemented the project 'Monitoring of Cases of Trafficking in Human Beings'. Within the framework of the project two main activities were implemented: 1) trial monitoring of trafficking
in human beings related cases, and 2) interview survey with the main actors in procedures before basic courts.
The 2008 trial monitoring is a continuation of the process initiated by the Coalition in 2005. During this period of nearly four years
(January 2005 to September 2008) a total of 75 cases were monitored by trained monitors.
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Besides monitoring activities, the Coalition conducted 41 interviews with all actors in the procedure, i.e. with judges, public prosecutors,
legal representatives of victims, defence attorneys of defendants, as well as MoI representatives.

Subject
During the research conducted, the research team of the Coalition focused its attention on criminal acts of 'Trafficking in human beings’
(Article 418à of the Criminal Code), 'Mediation in prostitution' (191 of the Criminal Code), 'Smuggling of migrants' (Article 418b),
'Organising a group and inciting the perpetration of acts of trafficking in human beings and smuggling of migrants' (Article 418c of the
Criminal Code) and 'Trafficking in juveniles' (Article 418d of the Criminal Code)1.
Analysis are done on some of the problems connected to the legal regulation and the manner of its interpretation regarding the above
mentioned acts, as well as on the problems that occur in the practical application of some provisions of the Law on Criminal Procedure.

Research goals
Goals of the research are:
!

Identify the problems faced by the judiciary in practice when dealing with the phenomenon of trafficking in human beings by
monitoring cases before the basic courts in Macedonia.

!

Obtain a clearer idea of the factors influencing those problems by conducting interviews with the main actors in the procedure
and obtaining their opinions.

Methodology
Based on the practice developed during the process of trial monitoring, previously trained monitors (attorneys and lawyers), in teams of
two, gather data according to a monthly monitoring schedule and based on the needs of the research topic. The data are entered in a
specially developed questionnaire and are submitted to the Coalition's National Office. After their entry into the database (SPSS programme),
statistical indicators are obtained for further analysis of certain conditions by processing and cross-classifying them.
The questionnaires are standardised and adjusted to the needs of the ongoing project, but also to the needs for continuous monitoring of
certain phenomena over several years.
Questionnaires with somewhat similar contents were prepared in order to conduct an interview with professionals involved in the court
procedure. Those concern several thematic units, as follows: legal regulations, compensation of victims of trafficking in human beings,
questioning witnesses in the procedure, special investigative measures, the duration of the procedure, as well as some circumstances
significant for determining the sentence for the guilty perpetrator.

1

Specifically these acts were selected primarily due to their overlapping in practice.
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Analysis of the content of some new provisions as well as of some already existing legal solutions in the Criminal Code and Criminal
Procedure Code are integrated into the report.

Sample
In its monitoring part the research covered all cases within the area of interest for which the Coalition got the information that are in a
phase of main hearing before the Basic Courts in Macedonia.
Out of a total of 75 cases monitored, 23 concern trafficking in human beings (Article 418a and 418d of the Criminal Code), 23 concern
mediation in prostitution, and 29 smuggling of migrants (Article 418b and 418c of the Criminal Code).
The interview was conducted with 41 professionals from various institutions i.e. with representatives of the judiciary, the Public Prosecutors’ Office and the Ministry of Internal Affairs, as well as with attorneys - defence attorneys of defendants and legal representatives
of victims.

Row No. Function/Authority
1
2
3
4
5

No

Judges
Public Prosecutors
MoI
Attorneys - defence attorneys of defendants
Attorneys - legal representatives of victims

14
5
9
10
3

Total

41

This sample was selected on purpose i.e. talks were held with experts directly and indirectly involved in the procedures before the court
regarding the acts of trafficking in human beings identified based on the data gathered by the Coalition during the four year trial monitoring.
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I Legislation

1. CRIMINALISATION OR DECRIMINALISATION OF CLIENTS’ ACTIONS
IN THE ACT OF TRAFFICKING IN HUMAN BEINGS
With the 20022 amendments to the Criminal Code, when the act of trafficking in human beings was introduced for the first time in paragraph 5 of Article 418-à, a provision was entered for sentencing (with an imprisonment sentence of 6 months to 5 years) a person using
or providing for another person to use sexual services from someone that he/she knows is a victim of trafficking in human beings. In
20043, this provision was transferred in an unaltered form to paragraph 4 of the same Article. With the last changes to the Criminal Code
in 20084 (now in paragraph 3 of Article 418-à) the sentencing domain was broadened and now covers everyone using or enabling the use
not only of sexual services but also of other types of exploitation. This improved the framework for addressing the market demand with
regard to trafficking in human beings for sexual exploitation that was set too narrowly. Additionally, the new provision was not limited
only to the consumer who knew that a victim of trafficking in human beings was concerned but it went even further to cover the person
who was obliged to know. It seems that in this way an attempt was made to overcome the problem with proving that the user of the
service was aware that the case involved a victim and to increase the level of attention required of the client. The victim referred to here
is an adult person.
Namely, with the introduction of a separate Article 418-d in 2008 'Trafficking in juveniles' in paragraph 3 an imprisonment sentence of at
least 8 years was prescribed for anyone using or making it possible for another person to use sexual services or some other type of exploitation of a juvenile for whom he/she knew or was obliged to know that he/she is a victim of trafficking in human beings.
This regulation puts Macedonia in the group of countries in the world that treat the issue of demand as one of the factors that are in direct
correlation with the existence and development of trafficking in human beings. The latter is only on the level of legal commitment, but
2
3
4

“Official Gazette of the RM”, No. 4/02
Law Amending and Consolidating the Criminal Code, Official Gazette of the Republic of Macedonia 19/04
“Official Gazette of the RM”, No. 7/08
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not on the level of practical implementation. Namely, out of a total of 23 cases of the act of trafficking in human beings monitored by the
Coalition’s monitors, only in two cases were there persons accused for using sexual services from a victim of trafficking of human beings. More specifically, in the first situation no person was convicted because after the case was returned by the Court of Appeal, the
public prosecutor dropped charges. In the second case involving the use of services of juveniles (in accordance with paragraph 3 of
Article 418d,) the case is still in process.
In the interview conducted with the main actors in the procedure, attention was given to the question whether clients should be sentenced
or not for acts of trafficking in human beings and what reasons there are for the lack of practice to sentence them.
All judges agreed that the consumers should be accountable if they knew that a victim of trafficking in human beings was concerned
(“The client can save him/her from the situation he/she has found him/herself in”).
Furthermore, most of them consider that sentencing clients should not apply only to situations of use of sexual services, but also to all
other forms of exploitation.
The explanation for the situation that in Macedonia there are no clients convicted for an act of trafficking in human beings is sought on
two levels. The first one is the unpreparedness of the victims to identify the clients, while the second one is the Public Prosecutors’
Office’s failure to prosecute the perpetrators of the act. Only one judge mentioned that the clients are used as witnesses, while the other
respondents mentioned that clients appear neither as reporters of the crime nor as witnesses in the procedure before the court.
Public prosecutors agree that the clients should be sentenced, i.e. that they should respond in accordance with the legal provisions. The
problem of proving that he/she 'was aware that he/she was a victim of trafficking in human beings’ is also mentioned since it often results
in the lack of sanctions for the users of services from victims of trafficking in human beings.
The opinion that seems to be the most widespread is the one that the clients have not been punished so far due to the fact that the victims
were not willing to identify them. The public prosecutors also place the problem in the pre-investigative phase, i.e. in the (lack of) actions taken by the police.
The legal representatives of the victims are of the opinion that the problem lies in the fact that the clients are not burdened with responsibility. Namely, ‘the clients are on a secondary line for bearing the guilt, while the traffickers are on the primary line’.
According to one of the representatives clients are used as witnesses in the procedure. (this is contrary to the opinion of most judges
working on this type of cases).
Regarding the issue of (non)sentencing clients, the dominant opinion is that they should not be accountable because in most cases they
do not know that it is a case of trafficking in human beings. Only the organisers should be held accountable. In that way losing witnesses
and reporters of criminal acts would be avoided.
Four out of a total of 10 defence attorneys share the opinion of the legal representatives of the victims and agree that the clients should
not be held accountable mainly because it is really difficult to determine whether they were aware that they were using sexual services of
a victim of trafficking in human beings. There is also an opinion that ‘those legislators that defined the provision in the Law - don’t know
what they were doing, i.e. they were creating confusion’. One of the respondents refers to the failure to sentence clients in the EU considering that, when solving this question, the majority should be followed, while another, expressing his/her support of the legalisation of
prostitution, deems that there is no basis for sanctioning. What seems interesting is that several other respondents who support punish18
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ment for clients automatically connect the issue with the legalisation of prostitution in the country, without making a great distinction
between trafficking in human beings and prostitution. The latter should perhaps not be a surprise if we take into account the mixture
between these two acts in court practice5.
Without knowing that consumers are sanctioned in accordance with Article 418 a/d of the Criminal Code, one fifth of the defence attorneys consider that the issue of sentencing clients (if they knew whose services they were using) should be regulated by law. However,
they believe that this would be quite difficult considering that the victims are never presented as victims. The remaining attorneys support client sentencing only in situations in which they were informed that the person was a victim.
Different opinions on the manner of dealing with demand in the issue of trafficking in human beings also bring different answers in
defence attorneys regarding the reasons for non-existence of any sanctioned clients in Macedonia: from the opinion that clients do not
need to be accountable, through the problem of proving the existence of awareness, the need to use clients as witnesses, to blaming the
Public Prosecutors’ Office i.e. the prosecuting authorities.
One of the respondents tries to find the reason looking more broadly, in the activities of all authorities not only of the Public Prosecutors’
Office, i.e. MoI, the border police, the department in charge of regulating the stay of the victims, etc.
The opinion of the representatives of the Ministry of Internal Affairs regarding this issue is uniform. All respondents consider that
the clients should be accountable. An exception leading to non-punishment of clients is made in one case only: when clients were identified for the first time during raids in night clubs6. One person considers that the sentence should be more lenient, i.e. that the clients
should be fined.
The reason why there are no accused i.e. convicted clients for the act of trafficking in human beings is mainly explained with the inability to provide for evidence to prove the clients’ guilt. Some respondents consider that the problem of proving is foremost a result of the
fact that the victims protect the clients and don’t identify them and of the fact that raids have not been conducted often while that is the
only way to catch the clients red-handed. Other respondents try to find the blame in their own lack of diligence and lack of creativity as
well as in the lack of technical means, the failure to use special investigative measures, etc.
Conclusions and recommendations: Six years after the introduction of the provision for punishing the users of services from victims
of trafficking in human beings and aside from the clearly stated opinion of all professionals responsible for criminal prosecution and
sanctioning that the clients should be liable, the number of persons sanctioned is minor. Respondents mention the following as reasons
for this situation:
"

Unpreparedness of the victims to identify the clients;

"

Lack of diligence in the prosecution of perpetrators of the act by the Public Prosecutors’ Office or (lack of) action by the police;

5

According to the research conducted by the IOM Mission in Skopje, 75,4% of the respondents were not familiar with the difference between the acts of trafficking in
human beings and mediation in prostitution - source ‘Distinguishing between Trafficking in Human Beings and Prostitution and Illegal Migration', 'Penal Framework
of Trafficking in Human Beings', Gordan Kalajdziev, Divna Ilic, Trafficking in Human Beings - Legal Aspects, University of South-Eastern Europe, April 2007 page
67
6
“....Those clients who have been cheated are not obliged ...the others who have been in the venues 4, 5 times should be liable'... It is interesting that the same respondent considers that the girls who are caught several times in the raids should be held liable.
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"

The problem of proving that the clients knew that they were using sexual services from victims of trafficking;

"

Failure to carry out raids which are the only way to catch the clients red-handed.

Although in this research attention was given only to the issue of the liability of consumers of services from victims of trafficking in
human beings in the process of creating demand, it must not be forgotten that demand is influenced by many more factors i.e. entities.
According to one source7, aside from clients, demand is also created by all those who profit from the exploitation of victims. At the
same time, the penal policy led by the countries of destination as well as the cultural background, together with the glorification of the
sex industry through the media, contributes to the creation of the market. Furthermore, we can speak of several types of markets8 depending on the type of exploitation of victims: supply of various sex services, pornographic material, virgins, i.e. younger girls or older
women, labour exploitation of migrants, i.e. home slavery, etc9.
In Macedonia no research has been conducted until now in respect of the profile of the client10 or on the types of demand that influence
trafficking in human beings. The fact that in the majority of the cases before the courts the main issue is trafficking in human beings for
sexual exploitation11 does not necessarily mean that the problem of demand for children for adoption for begging as well as the problem
with arranged marriages should be neglected. Based on the findings of the research carried out by the ESE12, 30% of the total number of
respondents of the Roma population have declared that there is adoption of children for the purposes of exploitation. At the same time,
the report speaks of the fact that 2/3 of the total number of respondents know of the existence of arranged marriages13.
The lack of scientific data, the insufficient number of sanctioned users of services from victims of trafficking in human beings, i.e. the
lack of action in the process of identification of clients, are part of the problems that should be given attention. It is necessary to conduct
research on the profile of clients who use sexual services from victims of trafficking in human beings as well as research on the other
types of demand (aside from sexual exploitation) that influence trafficking in human beings.

7

The demand for victims of sex trafficking, Donna M Hughes, Women’s Studies Programs, University of Rhode Island, June 2005. page 7 (http://www.uri.edu/artsci/
wms/hughes/demand_for_victims.pdf)
8
Ibid, page 21
9
On the sex industry demand and the domestic slavery see Trafficking - a Demand-Led Problem, Multy-County Pilot Study, Bridget Anderson, Julia O Connell Davidson,
Save the children (http://www.unodc.org/pdf/brazil/trafficking-a%20demand%20led%20problem.pdf)
10
Research on man who purchase sex acts, Best Practices to Address the Demand Side of Sex Trafficking, Donna M Hughes, Women’s Studies Programs, University
of Rhode Island, August 2004
11
In the cases monitored by the Coalition all refer to trafficking in human beings for the purpose of sexual exploitation. However, at the round table held in Skopje on
16.10.2008 (with judiciary representatives, representatives of the Public Prosecutors Office, the MoI, defence attorneys of defendants as well as legal representatives
of victims), the representatives of the Public Prosecutors Office mentioned the first case of labour exploitation of 12-year-old children in a sheepfold in the Gostivar
region as well as a case of forceful exploitation through begging.
12
Risk factors in the Roma population regarding the phenomenon of trafficking in human beings, ESE, Skopje, 2006 (http://www.iomskopje.org.mk/Publications)
13
According to the media, EUR 1000 to 3000 are paid for a wife 'The bride is good if you purchase her on time - arranged marriages are rooted in tradition', Elena
Mancevska, Daily newspaper 'Vreme', 9 September 2008, page 5
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2. LEGAL ENTITIES AS PERPETRATORS
The amendments to the Law in 2004 prescribed fining a legal entity provided that this entity appears as the perpetrator of the act of
trafficking in human beings14. If we consider the opinion that the manner of perpetration of the act is changing through increased use of
massage and beauty parlours and dating agencies for recruiting and exploiting victims, then the lack of even one conviction of a legal
entity is surprising.
A great number of judges find the reason for this situation in the lack of action by the Public Prosecutors’ Office and the police. Considering that there is no criminal charge or indictment filed, the courts are powerless as the final ring in the chain. Some opinions emphasise
the problem with difficulties in proving the acts where the perpetrator is a legal entity.
Others, however, consider that the lack of practical experience in this area and, above all, the low educational background (namely the
current judging personnel was educated when this institute did not exist) combined with the lack of educated policemen, public prosecutors and all other actors who act before the courts, does not make it possible to use this legal institute appropriately.
According to the legal representatives of victims, the Public Prosecutors’ Office reluctantly engages in the prosecution of legal entities,
which is explained with the long period of adjustment of the practice to the new legal regulations (mainly the provisions of the Law on
Criminal Procedure of 2004 with regard to punishing legal entities).
An additional problem is the lack of evidence. Namely, ‘everything is according to regulations in the massage parlours’ (appropriately
registered legal entities, properly registered with the employment agency and properly paid personnel, etc.).
Some defence attorneys seek the reasons for non-sanctioning legal entities in the operations of the Public Prosecutors’ Office and MoI.
It is considered that the lack of success on this issue is due to the slowliness in the implementation of the novelties of legislation.
However, it is interesting that some defence attorneys consider that it is inappropriate for the legal person to be liable, i.e. that 'trafficking is not an act connected to a legal entity'. It is considered that ‘with the regulation such as it currently is, manipulation is possible so
that a company is fined instead of the perpetrator’.
In one person’s opinion, sexual services are never rendered in legal entities. If the massage parlour is the mediator, the liable person
carries out the act elsewhere and that can be difficult to prove.
According to another respondent, the only thing treated within the penal sphere is meditation, and considering that it is lacking in legal
entities, legal entities cannot be held liable. There is also an opinion that punishment of legal entities is not prescribed in the Law.
However, it seems that the dominating viewpoint is that it is difficult to prove the act of Article 418à paragraph 5.
The majority of representatives of the Ministry of Internal Affairs agree with this opinion. The reasons why it is so are sought for on
several accounts: the employment in parlours of one’s own people who are not ready to co-operate with the prosecuting authorities, good
organisation of the same, failure to register the venues as companies, etc.

14

The criminal liability of the legal entity does not exclude the liability of the perpetrator of the criminal act, Article 28-a paragraph 2 of the Law on Criminal Procedure
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The lack of technical equipment and the failure to use special investigative measures are also mentioned as obstacles in gathering evidence.
Some respondents were of the opinion that the problem with non-punishment of legal entities lies in the insufficient training of MoI
personnel regarding the novelties in the Criminal Code. There is a single opinion that there is no trafficking in human beings that is
conducted by a legal entity.
Conclusions and recommendations: The following possible problems as obstacles in the application of penal provisions are present in
the opinions stated by all respondents:
"

Lack of action by the Public Prosecutors’ Office and the police;

"

Lack of practical experience and, above all, low educational background of policemen, public prosecutors and judges;

"

Long period of adjustment of the practice to new legal provisions;

"

Lack of evidence;

"

Employment of one’s own people who are not willing to co-operate with the prosecuting authorities;

"

Failure to register the venues as companies;

"

Lack of technical equipment and failure to use special investigative measures.

Although a great number of factors influence the situation of non-punishment of legal persons in the domain of trafficking in human
beings, it is very important the pro-activity by the prosecution and the law enforcement authorities in the process of providing evidence
is the most determining one. Obstruction is also the slowliness in the absorption of legal amendments. It is necessary to address these
questions in order to deal with the new modalities of the act of trafficking in human beings.

3. DISTINCTION BETWEEN TRAFFICKING IN HUMAN BEINGS
AND MEDIATION IN PROSTITUTION
The situations of mixture of the charges between the act of 'Mediation in prostitution' and the act of 'Trafficking in human beings', perceived in practice, raised the issue of (non)-existence of a clear distinction between the two criminal acts in the Code as well as professionals’ perceptions of them.
In 70% of the responses given by the judges there is a common conclusion that these two acts overlap and that there is a need for a clear
distinction, i.e. that there are similarities in the ways they are carried out and this causes confusion. The not so rarely present requalification15
from a more severe act to a less severe one, with which ‘traffickers in human beings are privileged’, also creates a need for a clear distinction.
15

'Creates confusion and many charges are requalified in 191 in the closing speech although they started off as 418à'
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Paragraph 3 of Article 191 ('one who for the purpose of profiting with force or serious threat for use of force shall force or shall by
deception make another person render sexual services') and its similarity to paragraph one of Article 418à attracts the greatest attention.
According to some judges the shortening of paragraph 3 of Article 191 would help overcome the existing problem.
The majority of professionals did not point out the direction in which the changes should move, although they agree that they are necessary.
For 30% of the judges the situation with these two acts is clearly laid down in the Law16.
The lack of adequate evidence is the most frequently mentioned explanation for requalification of the act (according to certain judges
this happens in 70% of the situations) in the main hearing. If it is not proven that the victim is bought, the case is requalified into mediation in prostitution. The same occurs when ‘it is not proven that force, threat or other elements of 418à are used’.
Based on judges’ responses, the case most often starts only based on the victim’s statement. Later, because the victim changes his/her
statement, requalification is done so that the case does not fail. Lack of material evidence, lack of insight by the police and investigative
judge, lack of clients’ statements are some of the reasons mentioned for failure to keep charges under the same Article throughout the
procedure.
In the Coalition’s statistics gathered based on the cases monitored, no case has been registered where a requalification was made from
Article 191 to Article 418à. On the other hand, from the experience of the criminal judges working with these acts, only in one case were
charges brought for trafficking in human beings in investigation, which was requalified into mediation in prostitution. With the decision
of the Court of Appeal the case was finalised under Article 418à.
The opinion of the public prosecutors is divided in respect of the issue whether the distinction between the two acts is clearly laid down
in the Law.
Namely, some of them consider that there is a need for an amendment in the legislation. The suggestions move in the direction of deleting all paragraphs in Article 191 expect the first one (‘confusion is created’) or deleting only paragraph three of the same Article. For the
remaining respondents, no problems in respect of the classification of the act have been registered in practice.
The explanation of the reasons for requalification varies. Some prosecutors consider that in a situation when there is only one injured
person and when the evidence is insufficient, in order to maintain the charges, the less severe case is chosen. Others consider that
requalification occurs when during the hearing it is determined that one of the elements of the act of trafficking in human beings is missing (there is no force, no threat) (‘we start with 418a and then it is proved that they have arrived as dancers… it is important to conclude
the case and then we extradite the foreign citizens').
A third group says that most probably requalification occurs because of the change in the statement of the defendant although there is an
opinion that in that case the first statement in the investigation is the one that should be taken into consideration.
The opinion of the legal representatives is also divided. While some of them consider that the distinction between the two acts is clearly
laid down in the Law and that a problem exists only in the practical application, others are of the opinion that there is an overlapping in
16

'...The acts are easily distinguished according to the manner of perpetration. In 418a there is a slave (no money is involved there) and that is what defines the matter,
while in prostitution everything is about money.“
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the legal text and that a more precise formulation is needed. Increase of the punishment for the act of mediation in prostitution (more
precisely Article 191 paragraph 3) has been recommended.
The most common reason for requalification (which in one person’s opinion occurs in around 90% of the situations) is the lack of evidence and foremost the victim’s statement (which is very often the sole evidence).
Half of the defence attorneys are of the opinion that the distinction between these two acts is clearly laid down in the Law.
Other attorneys are of the opinion that there is no distinction in the Law and that ‘the classification of the act is left up to the prosecutor’s
judgement. According to one person ‘it happens many times that the acts are considered to be one and unfortunately the more severe law
is applied for the defendant when actually it is the more lenient one that should be applied’.
According to another person, there was no need to introduce 418 à because it meant a repetition of something that had already existed.
Namely ’In the SFRY the crime slavery existed and was later revoked’.
More than half of the defence attorneys consider that the requalification of 418à into 191 of the Criminal Code in most cases occurs
because of the lack of evidence so that charges do not ‘fail’17. According to some of them, the Public Prosecutors’ Office first brings
charges for the more severe act and then changes them for the less severe one.
One of the respondents considers that the problem with these acts is that they are relatively new, without clearly classified act descriptions. The Laws are copied from other legislations and are not harmonised with ours.
Conclusions and recommendations: With the amendments to the Criminal Code in 200818, i.e. with the deletion of paragraphs 4 and 5
of Article 191 of the Criminal Code it seems that the proposal of some of the respondents to remove some of the paragraphs for the act of
mediation in prostitution was partially accepted. The amendment brings along the exclusion of punishment for mediation in prostitution
of juveniles, which automatically places (should place) all these acts under the act of trafficking in juveniles (the new Article 418d of the
Criminal Code). It is interesting that unlike the old regulation which didn’t even prescribe more severe punishment for mediation in prostitution of juveniles (in respect of the main form)19, the new regulation significantly increases the severity of penalties.
Although the provision under paragraph 3 of Article 191 was also amended (the sentence was increased from the previous six months five years to an imprisonment sentence of three - five years), however, it seems that the problem with the distinction from the act of
trafficking in human beings has remained. Respondents name the following as reasons for requalification of cases of the act of trafficking in human beings into Mediation in prostitution:
!

Lack of material evidence, having no insight from the police and investigative judge, lack of clients' statements;

!

Change of witness’s statement, which, where other evidence is lacking, brings changes to the act for which charges were brought
in the first place20;

17

..what is an indication in 418a is evidence in 191.
Law Amending and Consolidating the Criminal Code dated 15.01.2008
19
criticism of paragraph 4 of Article 191 see 'Proposal for Amendments to the Criminal Act Mediation in Prostitution of Article 191 of Criminal Code 'Lazo Gjorgonski,
'Macedonian Penal Law and Criminology Review', year 6 Issue No. 1-2, 1999 page 153
20
However, at the round table held in Skopje on 16.10.2008 an opposing opinion was also given (with representatives of the judiciary, the Public Prosecutors Office,
the MoI, the defence attorneys of defendants, as well as legal representatives of victims), in which, according to court practice in cases of change in the victim/witness’s
18
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!

Inability to prove that the victim ‘was bought’;

!

Inability to prove some of the manners in which the act of trafficking in human beings is conducted (force, threat, fraud, kidnapping, etc.);

The proposal of some of the professionals to remove paragraph 3 of Article 191 of the Criminal Code in order to help overcome the
problem of mixture of the charges between one act and the other seems to be founded.

4. PROBLEMS IN PERCEIVING THE TERM ORGANISED CRIME AND THEIR
REFLECTION IN THE JUDICIAL PRACTICE
According to the statistical data from all cases monitored related to trafficking in human beings (Article 418à and 418d of the Criminal
Code), the percentage that portrays the participation of three or more ‘accused’ persons within the frames of one criminal act is 35, while
the percentage of participation of three or more ‘convicted’ persons is 19.

In respect of the act of mediation in prostitution the percentage is 22 of the defendants (20 convicts), while in Smuggling of migrants
(Article 418b and 418c of the Criminal Code) 34 i.e. 39 percentage.

statement, trust is placed on the one given in the investigation. To give it additional strength, it should be insisted that the defendant and his/her defence attorney are
also present when it is taken.
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Due to the fact that one of the main elements rendering the act organised is missing, a question was raised as to whether, trafficking
should or should not be considered a form of organised crime in situations when in the criminal acts the participation of a minimum of
three persons was not established?
The diversity of the responses given by the judges confirmed that there is no unified approach in dealing with this issue. The majority of
the respondents consider that trafficking in human beings is in itself organised crime and that it is of no significance whether there are
two, three or more perpetrators of the act. The opinions that trafficking can be perpetrated by only one person (there doesn’t have to be
a group for the act to be conducted) are not that common or that trafficking is not a form of organised crime (‘it cannot be classified in
that group of criminal acts because there is no politician among the defendants and the state is not attacked, i.e. the state budget is not
harmed’).
However, what can generally be concluded from the responses is that the dominant opinion is that trafficking in human beings (especially in our country) is far more organised than what is reflected in the statistics – the participation of three persons in committing the
crime and the fact that only one or two persons appear in the procedure before the court are most commonly associated with the inability
to determine the identity of all persons who were part of the chain.
The same applies to the act of Smuggling of migrants, which “has been favoured recently” along with trafficking.
With the exception of the opinion of one of the public prosecutors who considers that the act can exist even when there is only one
person involved in the event (‘there can be only one person who has accepted the victim and exploits him/her, it is not necessary that
there are three persons in order to have an act), all other public prosecutors consider that at least three persons are needed and that almost always they are present in practice but in the case they are registered as unknown. There is a problem with the identification of all
participants in the act. This is foremost due to the spillover of activities over the state border and the failure of Interpol or other authorities to take more efficient action on international level.
The legal representatives of the victims share the opinion that there is always a larger number of people involved in committing the
criminal act and that the problem is primarily in the insufficient effort of the authorities to identify all persons who participated in the
criminal act.
Some defence attorneys share the opinion of the legal representatives of victims. They consider that trafficking is a form of organised
crime and that because of that it requires the involvement of at least three persons in the group of perpetrators, and involvement of the
government.
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One of the respondents considers that organised crime may exist with only two persons if they have concluded an agreement with regard
to the actions and that trafficking in human beings in Macedonia is not that organised as it is portrayed. Another one is of the opinion
that in general in our country there are no organised groups because the girls (‘alleged victims’) come themselves and find work in bars.
Another issue raised was the one of the exceedingly severe punishment of migrant smugglers - taxi drivers who are the last in the chain
of the organised network and who are not at all part of organised crime because they are not familiar with the entire chain. Namely, in
one person’s opinion, most often (in 99%) in the acts of Article 418 b of the Criminal Code, only two persons are usually identified.
Having in mind that organised crime requires a minimum of three persons, in the actual cases the trial should be about an individual and
it should not be supposed that the crime is organised and that there are other persons who have not been identified.
The opinions of the representatives of MoI vary from such that express that behind every victim of trafficking in human beings and
every smuggled migrant there is an organised group, to such according to which there is no need to prove organised crime in these acts.
According to the latter, usually it is a case of individual actions of the owners of venues. It is considered that ‘…there is a bit of both
…not all are so organised, but there are also some omissions in the identification as well…’. It seems that there is a general opinion that
the degree of organised traffickers in human beings was much higher before.
While some respondents do not agree that it is a case of insufficient diligence of the police in the process of identification of all participants in the act, declaring that above 90% of the reports involve three or more reported persons, the others are more critical and mention
shallowness in the operations and the insufficient education received by the personnel (on organised crime) as reasons for the large number of cases with only one or two defendants. There is also an opinion that the time factor is the key factor. Namely, more time is needed
to disclose all participants. In one person’s opinion, the cases with one or two participants are usually typical for small towns where the
activity is generally reactive and not proactive (‘the perpetrators are caught by chance’). According to another one, the blame should be
sought also with the victim i.e. his/her unwillingness to disclose the perpetrators of the act.
Conclusions and recommendations: There is a need of greater commitment and also greater attention by the prosecuting authorities in
the process of disclosing (and prosecuting) all perpetrators of these criminal acts.
It is necessary to change the concept of action of the prosecuting authorities and raise it to a level where it shall focus on the overall
picture and go deeply in discovering a criminal act (cover all activities and persons involved in the perpetration of the act) and not only
its parts.
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II Compensation of Victims of Trafficking
in Human Beings
According to the Coalition’s data claims for civil compensation were submitted in 28 cases (out of a total of 46 monitored cases related
to trafficking in human beings and mediation in prostitution). In 18 of those cases, the court has reached a convicting verdict for some or
all of the defendants.
In almost half of the cases (7 cases), the courts decided to determine the amount of the compensation rendered with an additional judgement. In three cases a decision was taken on compensation claim together with the convicting verdict, while in four other cases the
victim was referred to a civil procedure.
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Seen from the perspective of the victims, the percentages change insignificantly. Namely, out of the total of 49 victims/injured parties
that filed compensation claims in the cases monitored (the total number of registered girls is 94, 31 appear only as witnesses in the procedure, in 14 cases their status is still undefined), 35 were part of a case that ended with a conviction.

13 victims wait for an additional decision to be taken with regard to their compensation claim (out of a total of 15 according to the data
received from the court, two withdrew the claims), 4 received the compensation with the same verdict (the amount of which is from
100.000,00 MKD - for two victims, through 500.000,00 MKD, up to 1.516.662,00 MKD), and 13 were referred to a civil procedure. By
the end of 2008 no decision for compensation was enforced21.

5. PROBLEMS ARISING IN THE PROCESS OF
COMPENSATION OF DAMAGES
The reasons for the lack of success in the functioning of the mechanisms set up for victim compensation in the Republic of Macedonia
and, in particular the small number of adopted compensation claims, were sought on several accounts. Namely, attention was given to 1)
the small number of ordered expert analyses without which it is impossible to determine adequate compensation (including the problem
21

At the round table held in Skopje on 16.10.2008 (with representatives of the judiciary, the Public Prosecutors Office, the MoI, the defence attorneys of defendants, as
well as legal representatives of victims), the problem was mentioned of the inability to carry out the anyhow few passed verdicts concerning compensation of damages
to the victim of trafficking in human beings by the perpetrators.
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of their timeliness); 2) the problems that appears during enforcement of the amendments in the Law on Criminal Procedure of 2004,
according to which the court should decide on the filed compensation claim within the convicting verdict; and 3) the slowliness in passing i.e. the failure to pass additional verdicts.

a) Few cases in which compensation of damages was ordered
Based on the data within all cases monitored since 2005 until the end of Septemebr 2008, only in four cases (for four victims – out of the
total of 49 victims) compensation of damages was ordered 22, the respondents were asked for their opinions on the reasons behind the
few rulings passed for compensation of victims of trafficking in human beings.
The judges pointed out that one of the greatest problems was the filing of imprecise claims by the legal representatives of the victims/
injured parties and without supporting evidence. Namely, according to some, the legal representatives only file the claim, usually too late
in the procedure without submitting evidence and expert opinion. This also refers to the lump amount, with no specification of the grounds
on which compensation is requested, which as such does not allow for a decision for compensation to be made. Furthermore, the legal
representatives do not submit evidence for the victim’s costs.
On the other hand, the legal representatives of victims say that the compensation claims submitted are detailed whenever this is possible. As an exception fair compensation is required to insure the efficiency of the procedure (the lack of data is sometimes a result of the
failure to provide medical examinations by the centres and the failure to determine the actual condition of the victims as to the trauma
suffered). According to all legal representatives, the legal compensation claim is filed in the investigation already.
Concerning the evidence, they are of the opinion that it does not depend entirely on them but on the institution that should provide it.
Namely, bringing in the victim23, the engagement of the transit centre, the engagement of MoI, are only some of the activities for which
certain institutions should submit evidence before the court.
Some of the legal representatives seek for an explanation for the few compensations imposed in the activities of the judges and their
unpreparedness to act.
As an exception, due to fear, victims themselves are not prepared to file a claim for compensation of damages.
Some of the public prosecutors find the reasons for the few compensations imposed for trafficking victims in the inability to bring the
victim to testify before the court and the inability to pass a verdict in his/her absence, the problem with the prolongation of the procedure
or the failure to provide an expert opinion.
One third of the defence attorneys are of the opinion that part of the blame for the situation with the compensation of the victims lies
with the court as well because the court is the institution that should order the expert opinion at the cost of the state (and not the victim).
In one person’s opinion, if a compensation claim is filed in a criminal procedure, in the majority of cases 'the judge only invites the legal
representative to present it and later refers him/her to civil litigation’.

22
23

on this occasion, compensation of damages was ordered only in two cases in the amount of 98023 denars
'The cost of bringing in a victim is around EUR 5000'
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Some of the respondents consider that the liability is with the legal representatives because they fail to provide evidence i.e. they fail to
support the claim with an expert opinion which is crucial for the case.
Third parties consider that the problem lies with the victim. The victim disappears and no expert opinion is possible.
Some representatives of MoI are of the opinion that the problem with the compensation is connected to the problem of failure to pass
rulings for confiscation. Others seek the reason in the lack of a state compensation fund. The lack of experience in passing rulings for
compensation in practice is also mentioned. Also, problem is that the victims are scared to testify and therefore are not ready to appear
before the court again.

b) Expert opinion
A question was raised as to why there are so few orders for expert opinions for the purpose of determining adequate compensation, considering their key role in decision-making on the compensation of the victims of trafficking in human beings.
According to the data from the cases monitored, an expert opinion which would help in deciding on the compensation of the victim was
ordered in seven cases.
The opinions of the respondents – judges concerning this question are various. Some of them consider that the few ordered expert opinions are a result of the fact that no one has asked for their provision. Namely, the court usually orders the provision of an expert opinion
usually upon a proposal i.e. claim by one of the parties. According to another persons’ opinion a judge should not request an expert
opinion because the injured person may change the claim and give up the damage compensation. In that case the burden for covering the
costs for it would fall on the court. It is also mentioned that if there is a lack of a detailed claim, an order for an expert opinion cannot
even be issued.
An additional problem is the fact that the victim sometimes is a foreign citizen and that usually he/she is no longer on the territory of the
Republic of Macedonia, so an expert opinion cannot be ordered.
Different answers to the same question were received by the prosecutors. From the viewpoint that ‘if an expert opinion is ordered by
the prosecutor, it shall turn out that he/she doubts the credibility of the victim’s statement’, to the viewpoint that ‘the expert opinion
should be paid by the victim, and because he/she is not here the payment cannot be made. The court does not have funds to pay for the
expert opinion'.
The opinion of the majority of the legal representatives of victims is that an expert opinion is ordered in every case. Another legal representative considers that the proposal for an expert opinion should not be filed by the legal representative but by the public prosecutor
and in case the latter does not comply, the obligation goes to the legal representative.
At the same time some practical problems are mentioned. Firstly, it is the fee for the ordered expert opinion. If it is not covered by the
institution, then the number of expert opinions in the cases of trafficking in human beings shall remain low. The problem with domestic
adult victims of trafficking in human beings is also emphasised. Considering the fact that their trail is often lost (if they do not wish to
stay in the Shelter), it is difficult to ask for an expert opinion.
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In the opinion of some of the representatives of the Ministry of Internal Affairs the problem lies in the lack of practice in the judiciary
for addressing this problem as well as in the pressure that is put with the existence of monthly norms in their work. Others are of the
opinion that the activity of the legal representative of the victim is in direct correlation with the number of ordered expert opinions. The
far too complicated manner of determining the amount of the compensation is also mentioned.

c) Legal provisions
Some judges were dissatisfied with the manner in which compensation claims are regulated with the Law on Criminal Procedure.
The 2004 amendments in the Law introduced the compulsory obligation for the court to decide upon the filed compensation claim within
the criminal procedure when a convicting verdict is rendered. Beside the opinion of certain authors24 (and most probably of the legislative authority) that in this manner the injured person is protected from unnecessary entry into a new procedure (that the trafficking victim
cannot always attend because usually he/she is returned to his/her country of residence and in accordance with the new Law on Aliens
after the end of the criminal procedure he/she is not given the possibility to continue his/her stay in the Republic of Macedonia25) and
that deciding on compensation in a criminal procedure eliminates the problems of determining the amount of the confiscated value that
would be used to cover the compensation, some respondents are of the opinion that with this kind of regulation (in accordance with Article 101 of the Law on Criminal Procedure) the matters are complicated i.e. new problems are created.
Namely, this decision means additional work for the judges and at the same time it means that the procedure is prolonged. Failure to
elaborate the issue of compensation in the Law was mentioned (at least in the direction of determining that ‘the rules for litigation shall
be applied in the criminal procedure as well’). In one person’s opinion, the injured party has no right to appeal regarding certain compensation issues.
Several judges (the ones that have ruled for compensation of damages) consider that there is no problem with the compensation of the
injured persons and, provided that a compensation claim is filed, within the procedure with a preparation of an expert opinion a ruling for
compensation of damages is passed.

d) Referral to civil litigation
Isolated, but still existing are the opinions among judges that some colleagues refer the victims/injured parties to civil litigation in order
to prevent the prolongation of the procedure and because it is necessary to reach the norm of finalized cases.
The legal provision of the Law on Criminal Procedure of 2004 does not prescribe a possibility for referral of the injured party to a civil
procedure for the purposes of deciding on the compensation claim when a conviction is rendered and the claim is filed within the criminal procedure. However, in practice (despite the opinion of some of the respondents that ‘following the amendments in 2004 there is no
judge that dares to do that and that this is a ground for being revoked from the position), four cases are noted where (13) victims of
trafficking in human beings were referred to solve the compensation issue outside the criminal procedure.
24
25

Vlado Kambovski, Confiscation of Property and Property Gain and Confiscation of Items, Criminal Law, General Part, Skopje 2004, Kultura, page 984
The return to the country for a trial is accompanied by additional costs
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The explanations of the judges for this go in different directions. Some of them consider that one of the reasons is the principle of urgency in the detention cases i.e. the danger of prolonging the case. Some of them consider that it probably might have happened on the
request of the injured party i.e. his/her legal representative.26
There is also an opinion that when it is not possible to pass a ruling, it is better to refer the injured party to solve the compensation issue
in a civil procedure.
The legal representatives consider that the judges dedicate their attention mainly to prove the act and not on the compensation because
it prolongs the procedure. Insufficient experience in dealing with the issue was also mentioned in correlation with the need for training
of court personnel.
A negative answer was received from all legal representatives to the question whether a civil procedure has been initiated for compensation of damages of at least one victim. One of the reasons mentioned was the problem of contacting victims who are already back in their
countries of residence (even with domestic victims who have not agreed to stay in the centre) as well as the lack of funds to cover the
court fees. What was also mentioned were initiatives for relief of payment of fees for the trafficking victims and the establishment of a
fund specifically for that purpose, but according to legal representatives is seems that there are still no prospects for such ideas to be
implemented in practice.
The opinions of the defence attorneys in respect of the referral to litigation (although according to the regulation the claims for compensation filed in the criminal procedure must be solved within it) are divided in those who condemn them and those who defend them.
According to the latter, ‘by giving insufficient material evidence to solve it and filed compensation claims approximate and incomplete in
arguments, the court is not in a position to take decisions. This regulation prolongs the procedure while on the other hand no one can
prevent the injured party to initiate litigation'.
In the other (smaller) group they consider that the judges do not want to take decisions within the criminal procedure for the purpose of
simplification of the procedure.

e) Additional judgements
According to the recent legal provisions if there is not enough evidence presented at the main hearing to decide on the compensation
claim and their additional provision risks delaying the procedure, the judge will only decide on the gounds whereas the amount of the
compensation will be decided in an additional judgment.
At the moment 13 victims are waiting for additional verdicts on their claims for compensation in the cases of trafficking in human beings.
In some judges’ opinions, there are no justifiable reasons for this kind of situation, ‘it is better both for the victim and for the defendant
if the procedure ends as soon as possible’ in order to avoid the payment of additional interest rates.

26

There is an opinion that the legal representative requires of the court to come clear in respect of the basis, and later a civil procedure would be initiated in order to
settle the amount. Namely, it is considered that the desire of the attorneys to get more cases and to take more action leads to the initiation of two procedures. The
latter explanation cannot apply to victims of trafficking in human beings because no civil procedure has been initiated so far (see below).
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Some of the respondents look for the explanation in the long period that passes until the conviction of the perpetrator becomes effective.
Others consider that additional verdicts are forgotten and that it is necessary to keep a separate record in the courts in order to avoid
leaving them unprocessed. The Law is also blamed for not specifying the time frame within which all verdicts should be passed as well
as whether they are decided upon the request of the parties or ex officio. It seems that there is also an opinion according to which there is
no obligation for the judge to take action provided that the party is not interested and does not request for an additional verdict to be
taken27. According to one opinion it might be stimulative for judges to pronounce this type of verdicts more frequently, if additional
verdicts were included in the monthly quota of judges’ finalised cases.
The majority of judges share the opinion that setting a time frame in the legal text (or at least as a general opinion of the Supreme Court)
within which additional verdicts would be passed would improve the situation with decision-making on compensations for injured parties/victims of trafficking.
All legal representatives of victims agree with this viewpoint. There is one proposal according to which this period should be in the
duration of '6 months'. Only imposing a time constraint would overcome the ‘instability in the actions of authorities and the irresponsibility of persons'.
To the question whether there had been reactions for shortening the time needed for passing additional verdicts, only one positive response was received, although there is consent that it is necessary.
The opinions of the defence attorneys regarding the reasons for the failure to pass additional verdict are different. Some think that the
problem is that in 99% of the cases no psychiatric expert opinion is provided and therefore they cannot be passed (a flaw of the legal
representative and the court). Others are of the opinion that the efficiency and the shorter period required to finalise the cases is the reason why additional decisions are not taken. While yet others think that additional verdicts are not necessary, but that solutions should be
sought directly with the primary verdict. One of the attorneys is of the opinion that considering that ‘the injured are not really injured,
hence no additional verdict will be passed’.
Regarding the time frame within which these verdicts would be solved, there are divided opinions. Namely, a smaller group is of the
opinion that 'the time constraint is disputable because there are also other influences from outside the court' (delivery) and that the administrative authorities in the court must take care'. Meanwhile, it is also known that the additional verdict should be taken within a
reasonable time frame, therefore, an additional regulation imposing a time frame is not needed.
A larger group considers that for the sake of efficiency a deadline must be determined, i.e. that there needs to be a legal constriction or
some internal decision of the Supreme Court.
Conclusions and recommendations: In the opinion of all those involved in the procedure regarding the obstacles in providing for compensation of damages for the victim of trafficking in human beings, the following are mentioned as possible problems that should be
given attention:

27

In the discussion initiated at the round table held in Skopje 16.10.2008 (with representatives of the judiciary, the Public Prosecutors Office, the MoI, the defence
attorneys of defendants, as well as legal representatives of victims), it was mentioned that it is necessary that legal representatives of victims initiate passing of additional verdicts. Thus, the viewpoint seems to be that the additional verdict is not something that is decided upon by the judge ex officio, but upon a claim made by the
injured party (i.e. his/her legal representative).
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♦ Filing an insufficiently detailed compensation claim by the legal representatives of the injured – victims too late in the procedure;
♦

Failure to support the compensation claim with evidence;

♦ Inability to order an expert opinion due to the fact that the victim is a foreign citizen and is no longer on the territory of the
Republic of Macedonia or is a domestic victim but does not want to be at the centre and all traces are lost;
♦ Unpreparedness of the court to order an expert opinion at the cost of the state;
♦ Public prosecutors’ lack of interest to submit a proposal for the preparation of an expert opinion;
♦ Insufficient diligence of certain institutions (that participate in the process of bringing in and accommodating the victim) in the
process of providing evidence in the procedure;
♦ Lack of financial means for the payment of court fees in the process of initiating a civil procedure for compensation of damages
for victims of trafficking in human beings;
♦ Lack of a time frame determined by law in which additional verdicts should be taken as well as a need for specifying that they
are decided upon ex officio;
♦ Insufficient elaboration of the issue of compensation in the Law;
♦ Imposition of additional work on judges and higher danger of procedure prolongation.
Without making a detailed assessment of the individual influence of each of the abovementioned factors on the overall situation with the
compensation of victims of trafficking in the country, what can immediately be noticed is their cause-effect relationship and the possibility of overcoming (some of) them with timely proactive action by at least one side i.e. actor in the procedure.
Based on the possibility laid down in the Law that the court decides to effectuate also the evidence that has not been proposed in the
procedure by any of the parties28, then undoubtedly the burden of giving an order for an expert opinion may fall on the judge as well.
This is a reason more for the injured party, i.e. his/her legal representative to be able (to be obliged) to require it to be followed through.
Although proposing evidence is not limited in time in the procedure, having in mind the specificity of the trafficking victim’s position
(especially when a foreign citizen is concerned), making an early expert opinion29 on the psycho-physical condition (while he/she is in
Macedonia) which would support the compensation claim submitted 30 is a necessary precondition for passing a decision for compensation. Allocation of funds from the court’s annual budget is necessary in order to cover the costs for the expert analyses ordered by the
court.
It seems that the recommendation of the Coalition for the necessity of a legal (at least instructional) determination of a time frame within
which an additional verdict should be taken 31 was generally accepted by the professionals. However, even without its existence, it is
evident that there is an obligation for passing such a verdict and that it should be implemented within a reasonable period.

28

Article 274 of the Law on Criminal Procedure
Nikola Matovski, PhD, Procedure on Giving an Expert Opinion, Law on Criminal Procedure - general part, Skopje 2003 , page 309
30
One of the recommendations of the Coalition in the Report Penal-legal Response to Organised Crime, page 65
31
Recommendation of the Coalition from the Report Efficiency of Courts in Dealing with the Organised Crime Phenomenon, page 89
29
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The lack of funds for covering court fees in the civil procedure should not present an obstacle in the access of victims of trafficking to the
right for compensation. It is necessary to immediately provide funds from which they would be covered.

6. SUPPLEMENTARY MECHANISMS FOR ATTAINING
SUCCESSFUL COMPENSATION
a) State compensation fund for victims
The creation of a state compensation fund for victims for cases where compensation of damages cannot be secured from the property of
the perpetrator is a topic that is present in the professional public at all events (conferences, seminars, workshops) related to the problem
of human trafficking. In order to record the opinion of all players in the procedure on the need for establishing such a compensation fund,
the following questions were included in the interview questionnaire:
-

Is it necessary to establish a compensation fund for victims of trafficking in human beings?

-

Should it be only for trafficking victims, for separate categories of victims or for all victims of criminal acts?

-

Which funds should it be financed from?

Almost all judges agreed on the need for establishing such a fund, pointing out that not having one until now was a weakness of the state.
There are only few opposite opinions which say that due to the fact that compensation is secured (if such a fund exists), then there will be
a danger of victims’ making pretentious statements. At the same time, if there is a possibility for compensation from the state fund, then
the damaged party will not be interested in testifying against the perpetrator during the procedure in front of the court.
All surveyed persons who agreed on the need for establishing a fund pointed out that it should cover all victims of criminal acts, and not
special categories of victims only.
All respondents who agreed that there was a need for establishing the fund stressed that it should cover all the victims of a criminal act
and not only particular categories of victims.
In relation to the questions on the resources that would finance the fund, there is a great variety in responses. Namely, some judges consider that the source should be located in the Budget of the Republic of Macedonia32 while others would finance it from the assets confiscated from the perpetrators of criminal acts. The possibility of financing the fund from fines is not excluded. At the same time foreign
donations are also considered as a possible financial solution.
With the exception of one opinion33, all other opinions received from public prosecutors support the establishment of a separate fund
for compensation of victims. While on one hand the fund would concern all victims/ injured parties, on the other hand there are opinions
32

Only in one case was there a categorical refusal of the possibility to cover the necessary resources from the state budget, because the state is not the one that committed the crime so that it backs the compensation of its consequences.
The single exception connects the refusal to give consent for establishment with non-burdening the budget of the Republic of Macedonia.

33

37

Coalition “All for Fair Trials”

C M Y K

C M Y K

Trafficking in Human Beings and illegal migration as perceived by key actors...
that it should exist only for special categories of victims (such as victims of trafficking in human beings, juveniles etc.) or for serious
acts that severely violate human rights.
All legal representatives of victims agree that there should be a fund for compensation for all victim categories. The budget of the Republic of Macedonia and the funds from the confiscation of the property of the convicted persons are mentioned as possible means of
financing.
One third of the defence attorneys are of the opinion that there should not be a fund for compensation of victims. Their justification is:
not to burden the budget34, lack of a legal regulation for creating it or general lack of injured parties in the act of trafficking in human
beings.
The rest consider that the fund should exist and be financed from the confiscated property, i.e. that the 'court should be more courageous
in imposing confiscation'. There is also an opinion that the fund should not be a burden for the citizens and that it should not be for the
trafficking acts only but for all other acts as well (in one person’s opinion, it should also apply for all those people who have been unrightfully
prosecuted in the investigation phase i.e. those who have not been proven guilty).
Furthermore, it was mentioned that the state should seriously think about the unequal treatment of victims due to the fact that some of
them are compensated from the property of the perpetrator (where there is compensation) while others are left without compensation.
All representatives of the Ministry of Internal Affairs are of the opinion that there should be a state fund for compensation of victims
of trafficking in human beings. Meanwhile, with the exception of two respondents35, it is considered that the fund should cover all victims of criminal acts and not only victims of trafficking in human beings. In the majority of cases, the funds provided from the confiscation of the property of the perpetrators of the criminal acts are mentioned as a possible source of funds for that fund. The possibility for
financing the fund from funds of the budget of the Republic of Macedonia was rarely mentioned.

b) Guarantee
Article 180 of the Law on Criminal Procedure provides for the option that the payment for the compensation claim is made against the
guarantee given from the defendant (as a measure of securing the presence of the defendant at the main hearing).
The majority of judges are of the opinion that it would present an appropriate legal tool and that its more frequent application could
improve the chances of the victim for adequate compensation.
The small number of ordered guarantee measures (mainly as a replacement for the detention measure) is one of the problems that appear.
A guarantee has not been imposed in the cases monitored at all, more specifically in those involving trafficking in human beings.
What is registered is a total of 6 imposed guarantee measures, five of which were a substitute for the detention measure for the act of
smuggling of migrants while one was imposed for the act of mediation in prostitution. With the exception of one case, all measures were
imposed in the basic court in Bitola.
34

"..it wouldn't be fair to give to one and to take from the other (if the funds are provided for from the budget of the Republic of Macedonia).
One respondent is of the opinion that the fund should cover only the victim of trafficking in human beings because if the fund is extended to other victims as well
'chaos would break out (and all will seek compensation' . The latter may claim their right in the civil procedure.
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The judges consider that the reason why so far a compensation claim has not been covered from the funds given as a guarantee is that
they have not presided in cases requiring both the imposition of a guarantee and a decision on a compensation claim filed in a criminal
procedure. Concerning the civil procedure, ‘there is no legal bridge built’ between it and the guarantee.
Less common are the opinions according to which the guarantee should not be used in the sense of Article 180 because the guarantee is
mainly covered by other entities and not from the property of the defendant and those persons should not be punished. On the other
hand, there is an opinion that the guarantee has another purpose and that it should be used only as a bail to get out of prison.
Only one third of the defence attorneys consider that the guarantee would be an appropriate tool for providing victim compensation.
The other attorneys mention that the most common reason against this position is the fact that in most cases other people give the guarantee and not the defendant/convicted himself/herself. According to them ‘there should be a regulation in the Law for compensation of
victims in cases where the guarantee is given by another person than themselves’ and at the same time ‘if the condition for a guarantee is
respected, then the money should be returned’.

c) Temporary measures for securing property
The court may order temporary seizure of property or funds that are connected to a criminal act36. This includes: temporary freezing,
seizure, withholding of funds, bank accounts and financial transactions or gains of a criminal act. This is the manner in which funds are
secured for the implementation of the compensation of the victim, provided that he/she filed a compensation claim.
Unfortunately, in the practice concerning the issue of trafficking in human beings this provision is used only in one case although almost
all judges agree that there are no obstacles for its application. Only one respondent is of the opinion that even the single use of the
measure is too much due to its particularity and existing limits regarding its usage. While some judges are self-critical and blame themselves for the failure to use the measure37 (they are inclined towards more frequent use of seizure of items as it is much easier), the rest
consider that the Public Prosecutors’ Office should propose this measure more frequently. Another explanation for why it is not used is
the fact that this provision is new and time is required for its enforcement.
Most of the prosecutors (according to the responses received) proposed imposing a measure for securing property. All see the problem
in the inability to determine the property of the defendant.
Only one legal representative proposed imposing this measure before an investigative judge. The reasons why this measure is not used
often are the lack of interest among public prosecutors to propose it, as well as the lack of a great number of cases since the provisions
for the application of this measure entered into force.
Conclusions and recommendations: Almost all respondents are of the opinion that there is a need for a state fund for compensation of
victims (adult victims). Most of them consider that it should be used for compensation of all and not only a particular category of victims. While determining the sources for the provision of finances for this fund, the greatest focus is on the funds from the budget of the
Republic of Macedonia, i.e. the funds collected from the confiscation of the property by perpetrators of criminal acts. The few sceptical
opinions with regard to the establishment of the fund for compensation of victims point to the following possible problems:
36
37

Article 203à of the Law on Criminal Procedure
“........ There is no danger in ordering an expert opinion for a property. Obtaining an expert opinion does not cost much ...'
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# Danger of victims’ giving deliberate statements in order to obtain the funds;
# Lack of interest among victims to testify against the perpetrator of the act in the procedure before the court;
# Burdening of the budget of the Republic of Macedonia;
# Lack of a legal regulation on the establishment of this fund.
In this respect a great step forwards is the Law on Juvenile Justice38, which was passed in July 2007 (applicable from January 200939).
Namely, Article 141 of this Law prescribes the establishment of a fund for compensation of juveniles - victims injured in a criminal act
of violence and 'other acts of individual or group violence'.
Meanwhile the fund managed by the State Council for Prevention of Juvenile Delinquency is covered from the budget of the Republic of
Macedonia i.e. from 2% of the funds given as fines (imposed by the courts for criminal acts or offences).
The compensation claim is filed with the competent court after certain conditions are satisfied. Namely, it is necessary that the collection
of the compensation claim that has been passed for the victim with a effective court decision may not be carried out from the property of
the perpetrator of the act i.e. the act of violence due to actual or legal obstacles (after a second attempt) and that more than 6 months pass
from the day the decision for the approval of the claim becomes effective.
Having in mind the fact that the psychological and physical violence are an inevitable accompanying element of the act of trafficking in
human beings, the possibility for the victims (juveniles) of trafficking in human beings to seek compensation from the fund should not be
disputed. Although it is left to practice to verify the adequacy of this legal solution, it is indisputable that this type of regulation shows
where we should be moving fast in providing compensation also for adult victims who have been injured with a criminal act.
The possibility to settle the compensation claim from the guarantee measure and the possibility to temporarily secure the property or
funds linked to the criminal act are not used more frequently due to the following obstacles:
$ There are few cases where guarantee is imposed;
$ The guarantee is usually covered from the property of other persons and not from the property of the defendant;
$ The slowliness in the enforcement of the 2004 novelties for securing the property or the funds temporarily;
$ The low number of cases in which such measures are proposed by the Public Prosecutors’ Office.
However, most of the respondents see these tools as an appropriate means that can contribute to easier compensation of victims.

38
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"Official Gazette of the Republic of Macedonia", No. 87/07
"Official Gazette of the Republic of Macedonia", No. 103/08
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7. CONFISCATION OF PROPERTY
The modest application of confiscation of property and property gain in our practice in general in all criminal acts and in particular in the
act of trafficking in human beings is also reflected in the data gathered during the 4-year research of the Coalition. Out of a total of 221
accused i.e. out of a total of 153 convicted persons in a first instance court procedure the confiscation measure was imposed in only two
cases.
According to most of the interviewed judges the reason for the rare use of this measure is located in the failure to determine the value of
illegally obtained property. In that sense, presiding judges are not able to order confiscation due to the lack of information from the previous procedure on the property of the accused person. Some of the judges find the Ministry of Internal Affairs, the Customs Administration, the Public Revenues Office and the Public Prosecution partly responsible for the fact that the system of ordering this measure is
non-functional. There is a widespread opinion that this information should be obtained during the investigation, so that the procedure is
not prolonged during the main hearing.
It seems that the isolated, but yet existing opinions, that 'if there is no proposal from the Public Prosecutors’ Office for confiscation, no
judge will impose it ex officio, that the measure shall be imposed only if it is compulsory' (even besides the explicit statement of the Law
that it is determined ex officio), will have to be replaced with others that have more initiative with regard to this issue. Although all
judges agree that this measure is necessary for fighting organised crime i.e. that in general there is no obstacle for its implementation, it
is a fact that in practice the use of this measure is marginalised.
On the other hand, when asked whether they had proposed the measure confiscation of property, the majority of public prosecutors gave
a negative response. According to them, in rare cases when this measure was proposed by them, certain problems had appeared. Namely,
it was either not accepted by the judges (again an exceptional case) or no evidence could be provided for the ownership, i.e. the gained
property of the perpetrator of the criminal act. Some respondents consider that the problems present in practice with regard to the enforcement of this measure (in the acts connected to trafficking in human beings) lie in the inability to determine how many clients the
victim had, what the profit was from giving sexual services, etc. On the contrary, there is also an opinion that determining these parts of
the actual situation should not be a problem. Namely, if the number of migrants transferred over the border is known as well as the price
for this kind of service, then the calculation of the profit gained should not present a problem. This is especially true if there is no attestation for the legally acquired property of the defendant. There is also an opinion that the choice in the procedure is made according to
what is easier, and that is, to pass a verdict. The application of the confiscation measure requires additional effort by all actors involved
in the procedure.
According to the legal representatives the following are the reasons for the failure to impose the confiscation measure in cases related
to trafficking in human beings: the property is not in the name of the person (the perpetrator); there is a lack of interest (among the judges);
and lastly, its implementation by state authorities. Namely, as long as state authorities do not engage in the enforcement of confiscation,
no executor would risk and try to carry it out. Only one legal representative, only in one case in his practice noticed a case in which the
judge proposed presentation of evidence that is significant for determining the property and the gain.
The opinion of the representatives of MoI on the issue of compensation is divided just like that of the legal representatives. Some respondents consider that the problem lies in the fact that defendants have nothing registered in their name (the owner is difficult to deter-
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mine) and that the venues are not recorded at all (illegal buildings) or they are rented. Funds are not kept in the bank 'but under the
pillow...'. Others are of the opinion that the lack of judicial practice in imposing these measures as well as the fact that the courts are
overburdened with cases, affect the frequency of their imposition40.
2/3 of the respondents of MoI answered negatively when asked whether evidence to support the measure confiscation of property was
gathered at their own initiative, without it being requested by other authorities in trafficking in human beings related cases. In one person’s
opinion, the Public Prosecutors’ Office i.e. the court is the institution that should determine the kind of evidence to be gathered. According to two persons there is no problem in providing evidence on property i.e. there is a way how to determine it, but there is a lack of will
to do so.
Conclusions and recommendations It seems that the problem of weak enforcement of this efficient resource in combating organised
crime can be located at several levels. One is the existence of illegalised facilities or facilities that are registered in someone else’s name
and not in the name of the perpetrator (although the latter is partially solved with the provision for confiscation from a third person)41,
which prevents the establishment of ownership. The second problem is the inability to determine the value of the illicit property gain and
the third one is the tendency to pass on the obligation of gathering evidence for the property to other actors in the process instead of
acting proactively within ones' own competences.
In accordance with the provisions, the gathering of evidence and the consideration of circumstances relevant for establishing the ownership of the property and the gain fall at the cost of both the court and the other authorities before which the procedure is carried out42.
The fact that coordination of all actors in the process of gathering information on the property of the perpetrator is necessary for successful implementation of the procedure does not diminish the role of the judge who is obliged ex officio to determine the property gain
acquired with each act.
Mutual and streamlined efforts of all involved in the process are essential for strengthening this measure and therefore essential for dealing with the phenomenon of organised crime.

40

According to one person’s opinion, thus far there had been no option for confiscation of property.
According to Article 98 paragraph 2 of the Criminal Code confiscation can also be realised from the property of third persons provided they have been transferred
the property gain without adequate indemnity for which they were aware or could have been aware was gained by means of a criminal act.
42
According to Article 488 of the Law on Criminal Procedure, when gathering necessary evidence for determining the amount of the property and the property gain
acquired by a criminal act the court may request necessary information from other state authorities, financial institutions, other legal persons and citizens, who are
obliged to provide it without delay.
41
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8. SPECIAL MANNER OF QUESTIONING WITNESSES
The amendments to the Law on Criminal Procedure in 2004 prescribed special means of questioning witnesses (possibility for the witness to be questioned only in the presence of the public prosecutor and the investigative judge, i.e. the council president, at a venue guaranteeing identity protection, or through the court or by means of application of other techniques i.e. appropriate means of communication43). In the cases monitored from 2005 to the end of September 2008, regarding the act concerned, only one witness (victim) has given
a statement via a video link.
The Coalition searched for an explanation of why these provisions have not caught up in court practice on various accounts, from the
slowliness in the application of the novelties from 2004, the unestablished danger of an intensity that would activate these mechanisms,
the insufficient legislative elaboration of the provisions, to the inability to provide adequate equipment for providing a video link.
In some judges’ opinion, this manner of questioning is not applied because there has not been any need yet, in any particular case. They
do not see a problem in the application of the provisions that regulate this material. Others consider that video link is not used because
there is no technical equipment for its implementation whereas therefore there is no in-depth elaboration in the Law44. In one case the
judge asked for equipment for a video conference but it was not provided and the case did not allow for prolongation. There is also
resistance to ask for it because it is clear that it cannot be provided. According to other opinion the implementation of this instrument
requires great coordination of a great number of people and this increases the risk of errors 'according to the system 'weak ring in the
chain'. There is also a viewpoint that direct hearing of the victim (during which every reaction of the victim can be noticed in detail)
cannot be replaced with (quality wise) the video link.

43

Witness protection of the collaborators of justice and the victims, Article 270-a of the Law on Criminal Procedure.
according to Article 295-à, the hearing of the witness (or the expert assessor) may be carried out via phone or video conference link when he/she is in another country and the provisions of the Second Additional Protocol of the European Convention for International Legal Aid in Criminal Matter are applied.

44
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Regarding the questioning of a witness at a venue that guarantees protection of his/her identity, all judges confirmed that they had not
had a case in which the defendant was questioned only in their presence or the presence of the PP. There is also another opinion present
in the responses that it is better for the judges not to apply these means as the victim frequently changes his/her statement and when
taking a statement it is best that besides the public prosecutor the defence attorney of the defendant is also present. Victims were also
reproached for withholding from giving a statement for a long period (while in the transit centre) and then changing their opinions and
testifying. According to the statement of one of the judges, defence attorneys should be involved in the procedure in order to ensure
respect of the rights of all parties.
When asked about the reasons for not applying the provisions of the Law on the protection of witnesses with regard to the issue of trafficking in human beings, especially taking into account that these acts are accompanied by great violence, threats and above all danger,
public prosecutors give different answers. In one person’s opinion there should be no obstacles from a practical point of view but the
insufficiency of material funds, the problem with the organisation, the acceptance by the witness etc. are moments that have a negative
impact on the implementation of the provisions. In another person’s opinion, the failure to use it is a result of a lack of necessity in
practice for such use. A third opinion is that the victims change their statements frequently and automatically it is not practical for them
to be protected witnesses.
Furthermore, it is considered tha44t the majority of the victims want to say what they have experienced and do not want to be hidden.
The frequently mentioned problem in the act of trafficking in human beings that the victim’s testimony is the only evidence on which the
charges rest and if the witness changes his/her statement, then the whole case is put into question, was confirmed by the responses of the
prosecutors. According to some of them, if it is taken into consideration that the victim often (under pressure or not) changes his/her
statement, then it can be said that the case looses considerably its significance.
Others consider that the change of the statement is not a problem because in that case what is taken into consideration is the statement
first given in the investigation. The pressure made by traffickers 'is familiar to all' and it should in any case be taken into consideration
when evaluating the evidence.
A shared opinion is that it is necessary to gather other evidence as well and there is also an opinion that the evidence can and should be
gathered more successfully. Another problematic issue (by one prosecutor) is that the victims often give their statements much later (a
month after he/she has been accommodated at the transit centre)45 and that usually they are alone in the procedure although it is clear that
a greater number of victims were trafficked together.
The responses of the legal representatives vary with regard to the failure to use the provision on questioning a witness only in the presence of a public prosecutor and a judge at a venue that guarantees the protection of his/her identity. While some of them consider that the
reason for this is that no one has required the application of this manner (neither the public prosecutors, nor the legal representatives),
others consider that the victims and their needs are paid insufficient attention because 'they are not treated as victims”. One of the legal
representatives expressed the dilemma with regard to the existence of a collision between the rights of the victim and the rights of the
defendant.

45

Similar to the opinions of some judges. This maybe points to insufficient familiarity or acceptance of the concept victim’s 'reflection and recuperation period' from
the consequences or to favouring the procedure rather than the victim.
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According to all of them, there is no reason for not using the video link as a tool for questioning. There is equipment and the advantages
are obvious: greater security, less psychological torture inflicted on the victim, i.e. no pressure when he/she is giving a statement. One
legal representative explains why this manner is not practiced more often with the position of the judges to insist on confronting the
parties in the procedure.
On the other hand, the provisions of the Law on Protection of Witnesses are not used because no victim has requested this and because
the Law does not have any practical application, i.e. there are no conditions for its application.
According to legal representatives, victims are under constant threat by the traffickers in human beings. If it is taken into consideration
that the testimony of a victim is often the only evidence on which the charges rest, then the danger of threatening is evident. And the
opinion that it is the only evidence is shared by almost all defence attorneys. They consider that the gathering of other evidence is quite
difficult. Based on the evaluation of an attorney, in 99% of the cases the case is based on the victims’ statement.
Another attorney considers that if the statement given by the victim is changed at the main hearing, there should be a sound explanation
as to why that is done. In practice 'usually the statement given before an investigative judge is the one that is taken into consideration'.
According to him 'it is an obligation to gather other evidence as well because the victim always protects him/herself and his/her statement as injured party must be supported by other evidence'.
The failure to use the special manner of questioning the witness in the absence of the defendant and his/her defence attorney in practice
is stated as the reason why the defence insists that the victim – the witness – should be questioned in person. An opinion that is widespread is that these provisions breach the principle of contradiction and immediacy in the procedure. In one person’s opinion this manner is not acceptable 'due to the inability to see the physical reactions of the victim while he/she is giving the statement'. At the same time
it is considered that 'the witness should have the strength to present the situation before the defendant and the defence attorney’, i.e. it
should be made possible for the defendant to 'exercise the right of confrontation'.
Fear of new technology is considered to be the most crucial reason for the failure to use a video link.
Most defence attorneys declared themselves against the use of a video link. Here, as with other forms of special manner of questioning
the witnesses it is considered that there is a breach of the principle of contradiction and immediacy. According to one respondent it would
be unlawful if the testimony was the main evidence and was given by a video link. Reasons mentioned in addition are the lack of funds
or conditions for carrying out such questioning.
Another defence attorney stressed that there was a problem in the use of the less severe Law in the procedure against some of the perpetrators of the act of trafficking in human beings. Namely, the procedure started in accordance with the old Law when the video link was
not taken into consideration. Despite the objections of the defence attorneys, the judge allowed a video link hearing46.
The few responses, which are at the level of assumptions, of the representatives of MoI to the question regarding the reasons for the
failure to use the provisions of the Law on Protection of Witnesses mention the following reasons: small territory, finances, insufficient
information and insufficient training of the personnel, lack of a case of confrontation between one of the witnesses with a notorious group
of perpetrators or the witnesses' lack of will.
46
In procedural law the law that is used is the one that is in force at the moment the verdict is passed. See Kambovski Vlado, Penal Law - General Part, 2004 and
Matovski, Penall Law- General Part, 2003, page 85
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a) Removing the defendant from the main hearing
Depending on the specific psychological condition of the witness - victim of trafficking in human beings - and in order to provide additional protection from secondary victimisation on the one hand, and to receive a more substantial and truthful statement, on the other
hand, the use of the provision of Article 312 of the Law on Criminal Procedure seems appropriate, when conditions allow it. It prescribes
that in exceptional cases the Council may decide to remove the defendant from the court room if the witness refuses to give a statement
or if the circumstances indicate that the truth will not be told in the presence of the defendant.
In practice this possibility has been implemented in only two situations. The issue raised was whether the more frequent use of the provision of Article 312 shall contribute to obtaining a more substantial statement from the witness - victim in the procedure.
The dominating opinions of the judges are those that support the use of this provision. In about 80% of the responses it is considered that
the use of this possibility in the act of trafficking in human beings would lead to a more truthful statement because the victim is afraid
and he/she would be more relaxed if the defendant was not present at the moment when the statement was given.
The remaining judges (20%) who have an opposite opinion explain that 'if the judge has no authority then the removal of the defendant
from the court room makes no difference'. According to some of them the removal of the defendant is acceptable only if he/she disturbs
the law and order in the court room.
According to one judge, neither a witness nor an injured party has asked for anything like that and 'he/she cannot make such a request
considering that no such possibility is provided in the Law'. A problem that appears is the witness’s inability to identify the accused who
has been removed.
The failure to impose this provision is explained by the lack of a case in which there was an impression that the victim was afraid to give
his/her statement in front of the defendant. This seems to be contradictory to the assumptions for the reasons for changing statements by
the injured.
In 2/3 of the responses of the legal representatives it is stated that a more frequent use of the actual provision is necessary.
This opinion is also shared by half of the defence attorneys. Those who do not agree consider that: '...the victims are not afraid because
they collaborate with the defendant..... the problem is the possibility of asking questions which can be known only to the defendant...the
threats are not in the court room...the state should use its authority to contribute to the security at least within the court building...it is
not credible that the victim will change the opinion...this will not change much!...the principle of immediacy is violated as well as the
rights of the defendant '.
Conclusions and recommendations: The implementation of the first video conference link in the court room in the main court in Tetovo
(with the assistance of which the statement of the victim was taken in a case related to the act of mediation in prostitution) was welcomed by all domestic and foreign entities active in the fight against trafficking in human beings as the beginning of the process of providing appropriate protection of the trafficked victim - witness. Unfortunately even three years later this example remains the only one in
this field. In the opinion of all participants in the procedure, the following are the reasons for this kind of situation - failure to use the
provision for questioning the witness in the procedure via a video link:
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!

Lack of technical equipment or conditions for implementation;

!

Lack of a more detailed elaboration in the Law47;

!

Resistance to request the equipment because it is clear that it cannot be provided;

!

Need for great coordination of a large number of people, which increases errors;

!

The opinion that the judges insist on confronting the parties in the procedure;

!

Fear of new technology;

!

Fear that it actually represents an attack to the principle of contradiction and immediacy.

The following were mentioned as additional obstacles in the process of application of the provision of questioning a witness only in the
presence of a public prosecutor and a judge at a venue that guarantees the protection of his/her identity:
!

The opinion that due to frequent changes in statements made by the victim, apart from the public prosecutor, they should be taken
before the defence attorney of the defendant as well;

!

Defence’s insisting that the witness is questioned in person in order to respect the rights of all parties;

!

Lack of initiative for the use of the special manner of interrogation of the witness.

The explanation of the respondents of the failure to use the provisions of the Law on Protection of Witnesses is as follows:
!

Lack of material funds;

!

The size of the country;

!

No need to use it in practice;

!

The opinion that due to frequent changes in their statements victims are automatically inadequate to be protected witnesses;

!

Witnesses’ – victims’ refusal because they want to say what they have experienced and do not want to be hidden;

The sustainability of the recommendations of the Coalition regarding the need for a more concrete legislative elaboration of the special
manner of questioning witnesses in the procedure when the circumstances referred to in Article 270-à are satisfied was confirmed in the
new Law Amending and Consolidating the Law on Criminal Procedure48. Namely, the modified Article 270-à elaborates the manner of
protection of the endangered witness in the procedure in detail, while the new Article 270-b contains provisions on interrogation of the
endangered witness under a pseudonym i.e. by using special technical devices for image and sound transmission. Furthermore, the amendment of Article 223-à created an appropriate link between the existence of danger threatening life, health or physical integrity (by giving
a statement by the witness) and the provision of protection in accordance with the provisions of Chapter XIX-a of the Law on Criminal
Procedure (Protection of Witnesses, Co-operators of the Judiciary and Victims). The addition to Article 223 in the form of paragraph 5

47
48

the interview with the respondents was conducted before the Law on Amendments and Consolidation was passed in July 2008
of 10 July 2008
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that allows for hearing of a juvenile (victim of trafficking in human beings) without the presence of parties in special premises tend to
strengthen the protection of this victim category.
Without underestimating the technical problems associated with the application of these provisions, and above all having in mind the
role and the meaning of the statement of the witnesses in the cases before the court, a joint effort and coordination of several actors is
needed to overcome them. Meanwhile it should be paid attention to the balance between the protections of the rights of the victim49 and
the protection of the rights of the defendant in the procedure. Besides readiness to reach out for the legally provided possibilities, it requires the increased attention of all actors involved in the application.

9. THE STATUS OF THE VICTIM IN MACEDONIA
In accordance with the new Law on Aliens50 the Republic of Macedonia provides for the victims of trafficking in human beings 'a reflection period' of two months for initial protection and assistance in the recuperation and avoidance of possible future influence of the perpetrators. In that period the victim should consider whether he/she shall co-operate with the competent state authorities in the disclosure
of the criminal acts and the perpetrators.
When the reflection period has expired and if the victim decides to collaborate, a temporary residence permit can be issued to the victim
only if “the victim’s statement is absolutely necessary for the court procedure against the traffickers; if the victim expresses a clear intention to co-operate with the competent authorities in the disclosure and prosecution of the perpetrators and only if the victim has ended all
relations with the persons who trafficked him/her”51. The temporary residence permit is valid for a period of 6 months.
The law of our country does not provide granting a permanent residence permit to the victim, and after completion of the criminal proceedings, the victim has to return to his/ her country of residence.
When asked whether the victims of trafficking should be given the opportunity to be granted a permanent residence in Macedonia the
majority of the questioned judges replied negatively. The reasons mentioned are the lack of funds in the country, the possibility of “retrafficking” of the victims52 and the reluctance of victims to stay in Macedonia.
According to the provisions of the Law on Criminal Procedure every person summoned to testify in front of the court is obliged to appear and provide the court with a statement. Having in mind the period given to the victim for reflection under the Law on Aliens53, a

49

Witness Protection from a Human Rights Prespective, Gordan Kalajdziev, Protection of Witnesses, Collaborators of the Judiciary and Victims of Domestic and
International Law, IOM. page 57
50
'Official Gazette of the Republic of Macedonia' No. 35/06 with extended use from 1 January 2008 (Law Amending and Consolidating the Law on Aliens - Official
Gazette of the Republic of Macedonia Nno. 66/07)
51
Art. 82, Law on Aliens
52
Despite the widespread opinion that the victims return repeatedly in the chain of trafficking in human beings, in the Coalition’s statistical database for victims who
have appeared or have participated in a main hearing only one name appears in two cases. In all other cases the names that appear are different.
53
Considering that the domestic victims have no legal option, the conclusion is that foreign victims are privileged in relation to domestic ones. This situation requires
that a module is found according to which all trafficking victims would be made equal.
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question was raised as to whether there is contradiction between the provision of the Law on Criminal Procedure that obliges everyone
on the territory of the Republic of Macedonia summoned as a witness to appear and the right for the victim not to take part in the procedure if he/she is considering whether to get involved in the procedure (the period of two months) or if he/she decides not to assist the
prosecution of the perpetrators and still hasn't returned to his/her country of residence.
With a few exceptions the majority of judges consider that there is a contradiction between the provisions of the Law on Criminal Procedure and the Law on Aliens. Most of them are in favour of applying the provisions of the LCP. Moreover, most of them share the opinion that a 2-months reflection period is too long for the victims to decide whether they want to take part in the procedure or not. According to some of the respondents, the initial statement of the victim is the most reliable one and is given without any pressure, whereas in
the course of time the chances are higher that the statement will be more often changed to support the defendant.
Most of the public prosecutors considered that the victims should not be granted a permanent residence permit in Macedonia for the
same reasons as those indicated by the judges. Aside from one refrained opinion, there is only one more according to which there are no
reasons to deny the victim the right to stay in the country. Regarding the existence of contradiction between the provisions of the Law on
Criminal Procedure and the Law on Aliens, the majority of the respondents find that there is a contradiction. Furthermore, the problem of
existence of different criteria for the domestic and foreign victims was also mentioned. Namely, while the Law on Aliens allows for a
reflection period for the foreign victim to decide whether he/she is going to enter the procedure or not, the domestic victim does not have
that choice. He/she is obliged to appear when summoned by the court.
All legal representatives share the opinion that the victims should be given the opportunity to stay in the country54. At the same time
they consider that there is a contradiction between the Law on Criminal Procedure and the Law on Aliens, which should be given more
attention. They also think that the status of the domestic and foreign victims is not equal. Foreign victims have a more privileged status
compared to domestic victims who are not entitled to a reflection period.
Conclusions and recommendations: Aside from legal representatives of victims and a very small number of public prosecutors and
judges, all other respondents are of the opinion that the trafficking victims should not be granted permanent residence. To support this
the following arguments were mentioned:
$ Lack of funds for the state to cover the costs;
$ Danger of re-trafficking of the victim;
$ Lack of will among victims to stay in Macedonia.
A question is raised in respect of the right to compensation of the victim in all those cases when he/she was referred to a civil procedure
(because an acquittal was obtained or due to non-prolongation of the procedure) after the completion of the criminal procedure and the
possibilities for that right to be exercised. The latter especially, if it is taken into consideration that temporary residence is approved only
under strictly regulated conditions with regard to the participation in the criminal prosecution of traffickers, while permanent residence
is not allowed under any circumstances. Although the right can be exercised through a legal representative, the fact that so far no civil
procedure has ever been initiated speaks sufficiently of the existence of a problem in respect of this issue.

54

It is also stated that they are not interested in staying in our country
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At the same time, almost all interviewed persons confirmed the existence of a collision between the provisions of the Law on Criminal
Procedure and the Law on Aliens in respect of the summoning of the victim to testify before the court in the procedure in the period that
is given to him/her for reflection (whether he/she is going to take part in the procedure or not). Exactly this position that, when there is
a clash between legal provisions, the provisions of the Law on Criminal Procedure should be considered, which automatically means
elimination of the possibility to give time to the victim to recuperate from the trauma suffered as a result of the act, make us conclude
that interventions in the Law are necessary. Maybe it would be acceptable to add the victim of trafficking in human beings during the
reflection period in Article 219 paragraph 1, where the persons relieved from the obligation to testify are listed by name55. This would
help overcome the problem with the conflict between the right to a reflection period and the obligation to testify.
Considering that the period for consideration is given only to foreign victims in compliance with the Law on Aliens, the question arises
of the unequal treatment of domestic and foreign persons - victims of trafficking.
A partial correction is made with the adoption of Standard operating procedures for dealing with victims of trafficking56, in which a period of 30 days is determined to allow the victim to recuperate from the consequences of the criminal act and to decide whether he/she is
going to participate in the prosecution. Still this does not solve the issues regarding the obligation for testimony determined under the
Law on Criminal Procedure. The question that arises additionally is the different duration of the period for reflection for domestic and
foreign victims.
The practical application of the provisions that regulate this issue in the Law on Aliens (that is not available yet) shall show whether any
and, if so which, implications may arise in such legal setting.

55
56

Recommendation of the Coalition in the Report Penal Response to Organised Crime, February 2007, page 66
Adopted by the Governement of Republic of Macedonia on the 127 government session on 29.01.2008
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IV Special Investigative Measures

During the trial monitoring period, the Coalition recorded that special investigative measures were used in 16 cases.
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10. ADEQUACY OF THE LEGISLATIVE FRAMEWORK
The application of special investigative measures incorporated in our legislation with the amendments to the Law on Criminal Procedure
of 2004 depended on strictly defined criteria. One of these criteria57 was the condition that they refer to a criminal act for which
imprisonment of a minimum 4 years is stipulated, i.e. an act for up to 5 years’ imprisonment provided it has been perpetrated by an organised
group, a gang or another criminal association.
The Law Amending and Consolidating the Law on Criminal Procedure of July 200858 has extended the framework within which these
measures can be ordered. Now their application is considered when there are grounds for suspicion that:
- a criminal act for which a sentence of a minimum of 4 years is stipulated
- a criminal act of an organised group, a gang or another criminal association is being prepared, is ongoing or has been perpetrated.
In addition, these measures may be ordered also in the case of any of the acts classified by name59 in paragraph 2 of Article 142-b of the
Law on Criminal Procedure.
Before 2008 Law on Criminal Procedure provisions entered into force, the research had raised the issue of how much current legislative
framework (meaning the one stipulated with the 2004 Law on Criminal Procedure provisions) had been appropriate for the application of
special investigative measures in practice and what problems had occurred in their application60.
The highest number of judges think that the legislative framework has been set up appropriately. According to some, additional limitations
are impossible due to acts’ specificities. If there is willingness, means and people and if there are no misuses, then according to them,
there are no obstacles to their application.
A smaller number of respondents are of the opinion that the legislative framework has been set up too wide and that the law should be more
specific so as to avoid gaps. Namely, what does it means to “invade people’s private lives”? It is proposed that either it is numerically stated
which articles (acts) they will be used for or that in each article a provision is inserted stipulating that the application of special investigative
measures is permitted. At the same time, they mention that the limitation to their application should be shifted to criminal acts of a sentence
of imprisonment of a minimum of five years. On the other hand, there is also a single opinion that, such as it is, the legislative framework is
too narrow and that these measures should be applied to acts for which the lowest limit prescribed is 3 years’ imprisonment.
All public prosecutors have agreed that the framework given with the law as regards these measures is totally appropriate for acting in
practice.
It was also mentioned that in corruption acts, which are usually individual (taking place between two persons only) and bring low sentences,
these measures would be very effective but they could not be used. To this effect, a proposal was given to extend the framework by
giving a possibility to use the measures when a sentence of a minimum of 4 years’ imprisonment is not stipulated.
57

Article 142-b also required that data and evidence provided should be necessary for a successful implementation of the criminal procedure and that they should not
be collected in any other way (or that their collection should be more difficult).
58
Official Gazatte of RM No. 83/08
59
The acts of trafficking in human beings and smuggling of migrants are part of the group of acts for which special investigative measures may be ordered.
60
At the moment when professionals were inteviewed 2004 Law on Criminal Procedure provisins were still in force.
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Asked why no special investigative measure was applied for acts of trafficking in human beings, legal representatives replied that there was
no interest, i.e., that at the time of execution of most of the acts of Article 418a, these measures were not introduced or sufficiently developed.
The opinion of defence attorneys is again divided. One half thinks that the framework given with the Law regarding the use of special
investigative measures is totally in order. However, they mention that the manner of enforcement of measures is a problem, i.e. the procedure
to be used as well as its practical implementation. For instance, there is arbitrariness especially for the application of provisions which
determine when it is the public prosecutor who gives an order and when it is the investigative judge.
The other half of defence attorneys are of the opinion that the Law should be more precise so that the application of these measures in
practice is not misused, i.e. that provisions are “stipulated unclearly and too wide, which must not be allowed considering that they are a
great invasion in private life”.
In another opinion “in the pre-investigative procedure, when it is still not known whether an act of organised crime or ordinary criminal
acts are concerned, special investigative measures are implemented and when it is established that there is no component of an organised
crime people blink the fact that special investigative measures were not implemented according to the law”.
With the exception of one respondent from the Ministry of Internal Affairs, who thinks that the use of these measures should be more
limited, the opinions of the others are divided between those who think the legal model is appropriate and those who are of the opinion
that it should be set up more widely. There is also a single opinion that special investigative measures should be used for all acts.
It was emphasised that there is a need to apply these measures for the act Mediation in prostitution.

11. TECHNICAL PREPAREDNESS FOR IMPLEMENTATION
The implementation of special investigative measures is automatically accompanied in practice by a not so small a number of technical
problems. Most of them refer to the presentation of evidence collected by secret observation, monitoring and visual and audio recording
of persons and articles with technical equipment.
Certain hearings have been postponed because of lack of conditions for presentation of video materials. Where these have been presented,
jumps in recordings presented as well as parallel dates have been registered. There have been objections also to the quality of the material
presented (impossibility to identify persons and vehicle registration plates), etc.
All the abovementioned leads us to the question: are we technically prepared to implement special investigative measures?:
In the opinion of all judges in our practice no technical conditions have been created to freely present material obtained by special
investigative measures (some courts do not have a single DVD player). Respondents think that it is necessary to provide material and
technical means for all basic courts. At the same it is necessary to train judges to use the technical equipment.
Most public prosecutors think that although the equipment is not perfect, it is solid and could be used. Mistakes registered during the
presentation of measure results should be explained by experts from the Ministry of Internal Affairs. However, mainly there are no disputable
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moments because what is necessary is to see the essence, and this has not been put into question, at least not in the cases where the
respondents have attended. On the other hand, there is an opposing opinion that we do not have basic conditions, whereas technical
equipment is lacking. Differences in opinions are correlated with differences in the region (and courts) public prosecutors act in.
The following are mentioned as major problems in practice: provision of documentation (in cases when the measure was implemented
but due to the lack of evidence actually there is no case), technical and operational problems, i.e. lack of staff in the institution implementing
the measure, etc.
More specifically, when implementing the measure use of a person with hidden identity, the problems mentioned were lack of financial
means and failure to obtain evidence by using it61.
An issue was raised regarding the manner of action of competent authorities when the identity is established of a person for whom an
investigative measure has been ordered and is being implemented by a public prosecutor and should be replaced by an order of an
investigative judge. According to most of the respondents there is no problem. Namely, the activity is interrupted and a continuation of
measures with another order is urgently sought. It seems that the speed of replacing these orders with orders from another authority is
solid and does not cause problems in the implementation of these measures.
A very small number of defence attorneys think that we are technically prepared to implement special investigative measures. The rest
are of the opinion that the technical equipment Macedonia owns is not sufficient. At the same time there is the problem of lack of practice
in implementation.
Mention was also made of the problem of giving orders for the use of measures. Namely, it is considered that the term unknown person is
a disputable term and leads to measure misuse. At the same time, the time vacuum for the provision of an order from an investigative
judge when there is only an order from a public prosecutor is also problematic.
In another person’s opinion, special investigative measures should not be used against an unknown perpetrator. It is also considered that
the deadline for which orders are given is exceeded.
Regarding the use of the measure use of persons with hidden identity, defence attorneys are of the opinion that it may not be used due to
the size of the country and the impossibility to hide the agent. This leads to his/her easy identification. According to one respondent who
is against the use of this measure, “agents are instigators of perpetrators of criminal acts. A measure and means which are not permitted
are used to persuade someone to perpetrate a criminal act, which he/she would not have perpetrated unless encouraged to do so. That is
why the witness-provoker is detrimental, because he/she instigates a criminal act but is not criminally responsible, whereas the defendant
is cheated in this case”.
Those representatives of MoI who had some knowledge of the problems in the technical application of special investigative measures
stated that we are not sufficiently prepared to apply them.

61

This perhaps should be taken with a grain of salt considering the modest pactice of this measure.
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12. EVIDENCE CREDIBILITY RATE
According to certain authors62 evidence collected by special investigative measures is perceived by professionals as highly credible evidence.
Namely, it is considered that if it is presented during the procedure, it is more relevant than other evidence. Asked if they agreed with this
position, judges responded differently.
For some respondents there is no distinction between this evidence and other evidence. It is the judge who decides how to assess evidence
and there is no difference between evidence collected by special investigative measures and other evidence. It is not assessed only
individually but together with all other evidence. There is no privileged evidence. On the other hand, some judges are of the opinion that
there is à game with the probability rate and that the theory of free evidence assessment is undermined. This evidence is stronger in the
procedure and “is sufficient in itself”.
Only some public prosecutors agree with this last statement. While they think that such evidence is the key to the procedure, the rest are
of the opinion that all evidence is equal in its probative force.
Defence attorneys’ opinions are almost unanimous in that they think there is no better evidence in law. All evidence has an equal value
in all situations (cases). There must be more evidence (one is not sufficient, be it a confession). Some think that in practice unfortunately
sometimes evidence collected by special investigative measures is given priority, while.
The problem of the police reporting and testifying as an expert at the same time was also emphasised, i.e. that “credibility is assessed by
the one who presents the evidence”.

13. THE PROBLEM OF VISUAL AND AUDIO RECORDING
The use of visual and audio recording of persons as a special investigative measure implemented in several cases disturbed the public
with regard to the question whether the legal provision insists that visual and audio recordings are taken or permits visual recording without
audio recording and whether in the case of non-cumulative application we are talking of procedure infringement or not.
A small number of judges declared that the use of both conditions cumulatively was compulsory, above all because the possibility for
manipulation was avoided. The majority of the respondents think that there is no problem if material fulfilling only one of the two conditions
(either visual or audio recording) is used as evidence. According to them everything can be used as evidence in court if it leads to the
truth, i.e. to the establishment of valid facts. In any case there is a general agreement that it is necessary to specify the legal text.
With the exception of one opinion, all public prosecutors think that it is not a problem to use evidence in the procedure collected only
by visual and not audio recording. The judge makes an assessment of the value of evidence and if he/she considers that a picture without

62

"The influence of special investigative measures on the criminal procedure, the technical equipment for surveillnace and recording of communications between
people, as an investigative measure in the prevention and control of crime" Master’s Thesis, Jovcheski Jovan, Skopje, 2003
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voice can be used, there is no obstacle to using it in the hearing. At the same time what is proved by the voiceless recording is very
important. If it is only established that there is a possibility for correlation (knowledge) and not for the type of correlation (what people
have talked about), then there should be no problem with the evidence.
Opinions regarding the need for intervention in the Law in order to clarify the matter are divided between those who think clarification is
needed and those who think everything is clear.
One third of defence attorneys are clear that evidence must be collected cumulatively by visual and audio recording and by no means
individually either audio or visual. According to one respondent “a voiceless recording should not be presented as evidence because it is
impossible to establish the psychological attitude of the person performing the act. Homicide is another matter, where what is done is
visible, but in other acts a voiceless picture should not be accepted. Pictures cannot be considered credible.”
Some of the remaining attorneys support the use of voice or visual image only or are of the opinion that it is a slip of the legislator that
should be corrected. They also mention that it depends on the situation and the act concerned.
The majority of the representatives of the Ministry of Internal Affairs are of the opinion that it is not about a legislator’s slip and that
there are no obstacle to using evidence collected without voice or vice versa in the criminal procedure. Several respondents think that
specification of the legal text is necessary.
Conclusions and recommendations: More than half of the respondents declared that the legislative framework set with the 2004 provisions
regarding the application of special investigative measures is appropriate to respond to the need to fight organised crime. Despite the
position of not such a small number of professionals that it is set up too wide, the amendments of 2008 went further and expanded it
more.
Incorporating corruption acts in those classified by name (where these measures can be ordered)63 seems to have overcome one problem
mentioned by the representatives of the Public Prosecutors’ Office: the lack of possibility (based on the previous regulations) to use the
measures for these acts which are often individual and with low sentences. On the other hand, this makes the use of special investigative
measures problematic by further expanding it to acts which do not fall under organised crime.
In addition, the answers raised the following problems, i.e. weaknesses:
$ Lack of technical conditions created to freely present material obtained with special investigative measures;
$ Lack of sufficient staff in some institutions implementing the measures;
$ Lack of financial means;
$ The problem of time vacuum for providing an order from an investigative judge if until then there was an order from a public
prosecutor only (for an unknown person);
$ Deadlines for issuing orders are exceeded;
$ Lack of precision in the legal text regarding the issue of visual and/or audio recording.

63

According to paragraph 2 of Article 142-b
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It is necessary to make efforts to provide better technical conditions for practical application of special investigative measures as well as
to expand and further train staff responsible for their implementation. It is imperative to strictly respect the legal provisions for the
application of these measures in order to use the evidence collected by them legally. It is recommended that the provisions from the Law
on Criminal Procedure considering the measure “secret observation, monitoring and visual and audio recording of persons and articles
with technical equipment” are revised in order to clearly specify whether it is possible to use visual or audio recording only.
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V Duration of the Procedure

14. DEADLINES, REASONS FOR POSTPONEMENT AND DURATION
a) Scheduling a main hearing
According to the Law on Criminal Procedure the main hearing should commence within 30 days, at the latest, from the date of the acceptance of the indictment by the court64. If this deadline is exceeded, then the president of the council will notify in writing the president of the court of the reasons for not having scheduled the hearing within this deadline. The research conducted by the Coalition has
shown that for the acts of Trafficking in human beings, Mediation in prostitution and Smuggling of migrants, this deadline was respected
in 14% of the cases.

64

Article 271 of Law on Criminal Procedure
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The question is what the reasons are for this disrespect of the deadline.
Most judges think it is not judges’ fault. Namely, for the indictment “to take effect” it must be delivered to the defendant and his/her
defence attorney. Then there is a period of 8 days within which an objection to the indictment may be raised. Taking into account the
problems of delivery (particularly when it comes to cases with more defendants) and the additional decision for objections, according to
judges this deadline is very narrow. In order to give priority to a case involving detention, it happens that the rest are put on a “waiting
list”.
There are some exceptional opinions saying that there is no such a deadline or that “it is not clearly specified in the law whether the case
should be referred to or the first hearing should be held within 30 days”.

b) Postponement for a period longer than 60 days

According to the Coalition statistics in the Basic Court in Ohrid 35% of the total number of hearings monitored have been postponed for
a period longer than 60 days. The Basic Court in Gostivar has a slightly smaller percentage (25%), followed by the other courts with
smaller figures. The period of 60 days has caught the attention due to the provision from the Law on Criminal Procedure according to
which if the hearing is postponed for more than 60 days, it shall start all over again.
In order to verify the results of the Coalition’s research judges were asked to provide their opinions on the reasons behind such long
postponements.
Failure to secure the presence of the defendant was mentioned as the most frequent reason. Given the fact that in certain areas (e.g. Gostivar)
where trafficking in human being is/was most represented and where many defendants are abroad, it is expected that it will be in these
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cities that defendants are absent from the main hearing the most. On the other hand, this reason is not considered to be a justification for
prolongation of procedures, especially as there are instruments which may insure the presence of this actor in the procedure.
On several occasions it was mentioned that the absence of the witness in cases of trafficking of human beings justifiably leads to case
postponement. Namely, the delivery and the provision of the witness/victim by a diplomatic route require much longer time than 60 days.
Some respondents think we still have problems with delivery in this country. This particularly refers to certain areas in the Tetovo region
where court deliverymen may not perform their activities. The police are not always available to escort deliverymen, which makes it
impossible to hand in summons. Some judges think delivery is no longer a problem (“at least not as before”).
The following were also mentioned as reasons for exceeding the deadline of 60 days: there is not sufficient number of judges, that they
are overburdened with work, as well as that there is a lack of minute-takers. The provision of evidence when it comes to expert witnesses
is also considered a reason for postponement. This seems not to refer to cases of trafficking in human beings considering that the number
of expert witness testimonies is minimal.
Public prosecutors give the following reasons for such long postponements in basic courts: the fact that the victim is a foreign citizen
and that to provide her/him longer time is needed, defendants’ tactics, MoI is failing to act upon the orders for detention, the problem of
summoning, attorney’s failure to come, the provision of fake medical documentation, etc.
Legal representatives think that the problem of postponing to such long time periods, among other things, lies with the Ministry of
Internal Affairs (as it is responsible to communicate with victims when they, their absence, is the reason for postponement), with the
Ministry of Justice, and even with the functioning of the SECI centre.

c) Some reasons for case postponement
The defendant’s and his defence attorney’s absence were reasons for postponement in 31% of the cases within the framework of the
cases monitored regarding trafficking in human beings. However, when analysing this percentage per basic court where cases are taken,
there is a great variety. It seems that the absence of the main actors in the procedure is the largest problem in the Basic Court in Tetovo
(73%), whereas it is the smallest in the Basic Court in Skopje (8%).
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According to judges’ responses in Basic Courts Tetovo and Gostivar the most frequent reason for such overbalance between court percentages is the problem of delivery. At the same time defendants hire defence attorneys from a place other than the place of trial, which
creates additional difficulties in securing their presence. Another problem is the implementation of the order for arrest. More specifically
sometimes the police do not act according to them and does not provide explanation for its actions.
Some public prosecutors look for explanations in the differences between regions. It is considered that comparison between Skopje and
Tetovo regions is not possible because delivery in Tetovo region is not functional. Furthermore, it is (again) emphasised not preparedness to carry out arrests.
There is also an opinion that differences between courts reflect differences in judges’ tolerance levels. It is also mentioned that such
postponements due to defendant’s absence may also be the result of overlapping of several cases where the same person is accused.
Defence attorneys’ answers are very different. Some think that differing expertise and different actions of MoI in certain areas lead to
differences in postponements in courts. A second group mentions people’s mobility (particularly in the Tetovo region, where a major part
of the population temporarily works abroad) and disrespect for courts, whereas a third group sees the problem in delivery.
Victims’ absence, i.e. the problem of securing their presence at the main hearing, was mentioned several times as a reason for long postponement of cases. MoI representatives were asked about the obstacles that slow down the process of securing victims as witnesses.
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Almost all respondents think that efficiency in provision is not directly correlated with efficiency in MoI professionals’ actions. The
speed with which the witness is brought depends on the efficiency in the actions of the other state (“…the problem is behind the border…”). It further depends on the willingness of the person to testify, and so on.
Another problem mentioned was the failure to use the provisions of the Law on Aliens as well as the failure to use a video link. One
respondent is of the opinion that the act of trafficking in human beings should have advantage over other acts.

d) Duration of the procedure

The value expressing the average (medium) duration of the procedure starting from the moment of indictment (i.e., the decision on the
objection) to the first instance court verdict varies fairly in different criminal acts (i.e., cases regarding different criminal acts). While, on
the one hand, the average duration of cases of mediation in prostitution is 610 days, on the other hand, the case for the act of Smuggling
of migrants lasts 187 days in average.
Judges were asked for their opinions on the reasons that could explain these differences in different criminal acts.
The type and characteristics of the act are the reason that is mentioned the most. Specifically, since foreign female citizens are often
victims of the act of Article 191 of the Criminal Code and their provision at the main hearing is linked to a procedure that requires a long
period of time, it is not surprising that these cases last long. Mention was given to the (im) possibility to secure the defendant for the
main hearing, the type of evidence and the time to collect it, the provision of witnesses for the case, etc. It was mentioned that the defence attorney together with the defendant try to prolong the procedure. This, however, seems not to be related to the type of act and does
not explain the different duration of procedures.
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Public prosecutors mentioned detention as the main reason for different duration of cases regarding different acts. They think that for
acts of mediation in prostitution detention is not imposed and this is reflected in the procedure duration. Considering the percentage obtained from the Coalition analysis of detention measures imposed per criminal act, of 23% for Article 191 of the Criminal Code and the
longest duration of procedure of 610 days, we may say that there is a correlation.
Among other reasons mentioned was the impossibility to secure the injured, defendant’s failure to appear at court, etc.
According to the legal representatives “court’s organisation” and the ordered detention are possible explanations for the different duration of procedures. At the same time it is considered that the duration of the procedure depends on the judge and his/her tolerance.
The situations noticed during the process of trial monitoring where the defence attorney and the defendant were continuously alternately
absent, thereby prolonging the procedure, imposed the need for asking the defence attorneys for a comment regarding this practice.
Only in one answer was there a confirmation that in most cases this was so. The majority of defence attorneys think that “everything
made by the attorney and the defendant contributing towards the defendant’s rights is in order” and that where this right has been given
by law, it is not a case of misuse.
One attorney is of the opinion that “defence attorneys fight for establishment of facts and evidence assessment in a legal procedure and
for proper application of the law”.
In another person’s opinion “no matter how much the defence attorney wants to prolong the procedure, he/she cannot do so outside the
law, i.e. there is no room for manipulation”.
In a third person’s opinion there are justified reasons, the defendant always provides appropriate medical documentation.
One attorney thinks misuse is very rare because attorneys are afraid of penalties. This has made us ask defence attorneys if they had been
fined for postponing the procedure unnecessarily.
None of the attorneys asked had been sanctioned for this reason.
Conclusions and recommendations: Out of the abovementioned opinions of the main actors in the procedure on the factors that lead to
the prolongation of the procedure regarding the acts concerned, the following can be emphasised:
$ There are certain areas (e.g. Tetovo) where court deliverymen have no access and cannot perform their activities;
$ Impossibility to secure the presence of defendants from certain migration areas (e.g. Gostivar) due to their absence from the country;
$ Lack of judges and minute-takers and their overburdening;
$ Sectors of Internal Affairs’ failure to act according to the order for arrest;
$ Hiring defence attorneys from places other than the place of trial;
$ Slowliness in the provision of the presence of victims since diplomatic routes take much more time;
$ The detention measure is imposed rarely for acts of mediation in prostitution;
$ Defence attorneys’ and defendants’ preparedness to prolong the procedure.
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In addition to the previously mentioned factors, the following factors can be added: failure to respect the deadline of 30 days from the
indictment to the scheduling of the first hearing, as well as the not so insignificant percentage of postponements to periods longer than 60
days (which makes the case start all over again).
As in previous years, it is necessary to recommend that judges should be careful not to exceed the deadline of 60 days when rescheduling
hearings. At the same time efforts should be made to develop better collaboration between courts and the Ministry of Internal Affairs
with regard to issues of actions as per arrest orders.

15. DETENTION AND OTHER PREVENTIVE MEASURES FOR SECURING
THE PRESENCE OF THE ACCUSED AS FACTORS INFLUENCING THE
DURATION OF THE PROCEDURE
a) Detention
Having in mind the obligation65 of all authorities taking part in the criminal procedure to proceed with particular urgency if the accused
person is kept in detention, and, especially, taking account of the high percentage of detained persons for certain acts (for instance, smuggling of migrants), it is realistic to expect that this factor has/should have an enormous influence on the duration of the procedure.
The analysis of the cases monitored during a period of almost four years, shows that the detention measure has been imposed for 3/5 of
the total number of accused persons (221) for the acts of trafficking in human beings, mediation in prostitution and smuggling of migrants. The smallest percentage goes to the act of mediation in prostitution.
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Article 183, pp. 2 of the Law on Criminal Procedure
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Comparing the average duration of cases in which detention measure has been imposed with the average duration of cases in which this
measure has not been imposed gives a picture of the correlation level between detention and the duration of the procedure. At the same
time, comparing the number of detention measures imposed in cases of different acts answers the question if detention as a measure is
imposed in certain acts automatically or if the only benchmark against which it is passed is the grounds set in the Law on Criminal Procedure. Respondents were first asked if this measure is used too often (or insufficiently rarely) in practice.
Judges have shown divided opinions. Some respondents think the measure is used very often, especially lately (during the past couple of
years). Namely, it is considered that although „good caution should be taken with this measure, i.e. that it should not become a sentence,
there are cases where it is imposed for misdemeanour“.
Although the detention measure is used more frequently, other respondents justify this phenomenon. This is particularly true when we
take into account the type of criminal acts concerned66.
Another group of respondents think the measure is imposed as much as it is necessary (although each act should be assessed separately).
Some judges, on the other hand, (the position often varies depending on the court where respondents work) think that these measures are
imposed very rarely, which should not be the case for acts of such provenance (“under 5 years we usually do not impose detention and
unless the public prosecutor suggests so, we do not prescribe it”)
The analysis of the duration of all registered detention measures within the framework of the cases monitored (trafficking, mediation and
smuggling of migrants) shows that in 37% of the cases they lasted longer than 180 days67. In 91% of them the detention measure was
imposed in cases for acts of Articles 418b and 418c of the Criminal Code.
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…. Trafficking in human beings and homicide, sometimes even thefts automatcally bring detention….
In 26% of the cases detention lasted from 120 tî 180 days, in 24% from 75 tî 120 and in 13% detention lasted up to 75 days. Whereas the percentage of detention
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With regard to the consideration of the principle of urgency in detention cases, with few exceptions, the majority of the judges consider
that the detention cases are given due attention and priority in processing. The justification provided for most of the cases where detention lasted for more than 180 days was: complexity of the case, request to summon new witnesses, additional hearing, provision of material evidence, etc. For some respondents, the period of 180 days is not so long, especially when the type of crime in question and the
complexity of the case are taken into consideration.
According to public prosecutors the detention measure is used appropriately. Their opinion is that in the case of smuggling of migrants,
unless detention measure is imposed, “it would be impossible to gather defendants”. According to one opinion, detention is used “always when there are legal grounds for that and the type and character of the act does no play a role therein”, but in another person’s
opinion “when suggested by a public prosecutor detention is applied appropriately to the act”.
All respondents have agreed that in cases of detention actions are taken according to the urgency principle. The statistics which shows
the duration of detention and cases of detention is explained with cases’ complexities. The position is that all institutions act without
postponement. At the same time, there is an opinion that the period of three months within which the investigation into complex acts, as
acts of organised crime often are, should be completed is too small.
The legal representatives hold the position that the detention measure is not applied sufficiently in acts of trafficking in human beings.
In one person’s opinion detention should be compulsory in certain criminal acts such as trafficking in human beings. It is also considered
that in practice judges do not take all necessary measures to secure the presence of the defendant and his/her defence attorney. This is an
area with the highest number of manipulations of the procedure.
On the other hand, all defence attorneys think that the detention measure is used too often and is imposed hastily. In one person’s opinion “detention is imposed too simply, without thinking if it holds or not on all three accounts, and especially the danger of escape (even
in situations when the defendant does not have a travel document)”.
In other one’s no one pays special attention to the time when detention is ordered or the duration of detention ordered. It is interesting
that some defence attorneys relate detention only to the severity of the criminal act. In third person’s opinion detention is used in Macedonia
as a sanction.
Defence attorneys in most cases responded positively to the questions if the urgency principle is followed in cases of detention.
Half of the MoI representatives are of the opinion that the detention measure is applied appropriately in practice. In two respondents’
opinions detention is imposed too often and on no credible grounds. This is particularly so in the case of smuggling of migrants. The
reason why detention is applied more in acts of smuggling than in trafficking lies with the quality of evidence collected (in the act of
Article 418a there is flimsy evidence). It is also thought that in trafficking in human beings it is not used sufficiently.

duration of all measures passed is calculated per person accused, in the calculation of detention duration per act, there is duplication where the person is accused for
more than one act.
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b) Use of other preventive measures

Considering that according to Coalition’s statistics68 out of all measures ordered to secure the presence of defendants 75% were for detention orders, the question is raised if preventive measures other than detention should be used more frequently and what the reasons are
behind their rare use.
Most judges consider that the other preventive measures should not be used in serious offences. (“The defendant should not move freely”).
Moreover, these offences include huge amount of money and it is a matter of serious crime. Although the detention is considered as
“weakening of defense and the detainee is placed an unfavorable position, however, if the person is released it will be very difficult to
secure the presence again”. At the same time the fear of the defendant’s influence over the victim, whose statement is crucial in the
procedure69 due to lack of other evidence, influences the imposition of this measure. In one person’s opinion these measures are not effective for traffickers of human beings; the promise means nothing to them. In another opinion travel documents tat are taken away ex
officio should be kept by the Ministry of Interior and instead in the court70. Some respondents see the problem in the impossibility to
follow the implementation of some measures. Explanations are sought also in the very frequent proposals for detention by the public
prosecutors’ office.
The professionals, who have positive attitude towards the use of other preventive measures, even in organised crime cases, consider that
there is a big advantage in implementing these measures, and the accused person, against whom these measures are applied, usually does
not try to escape. The detention should be a last resort measure.

68

Based on data available
It is interesting that detention is the least common in trafficking and mediation, and much more common in smuggling of migrants
70
Here Article 178-b is borne in mind, according to which the court makes a decision for a measure temporary provision of travel or other document for border crossing (that is a prohibition for issuing it) when there is a danger of escape. The travel document confiscated is kept in court.
69
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Mainly, all public prosecutors agree that other preventive measures should be used more often. Although the question was related to
measures such as: forbiddance for leaving the temporary and the permanent place of residence, obligation of the accused occasionally to
appear in front of official or the competent state organ, withdrawal of a travel and other kind of documents, driving license etc. public
prosecutors referred to other measures for securing defendant’s presence. Namely, their opinion is that the bail as a measure should be
used more often, because the state benefits from it. According to one opinion, the “house arrest” measure is good replacement for “detention” measure, but the problem is whether this measure will be properly implemented (Because of lack of monitoring and implementation mechanisms). According to other opinion, trafficking in human beings is a serious crime, and these measures could not secure the
presence of the accused person. In addition, detention order gives more significance to the case and the case will be completed within a
shorter period of time71.
Except for one person (”..Detention has become the sole measure employed…...I think other preventive measures should also be used,
not only detention..“), all MoI representatives think that other preventive measures should not be used in cases for acts of trafficking in
human beings, mediation in prostitution and smuggling of migrants. These crimes constitute felony and therefore the perpetrators „are
automatically detained“. Detention is the most appropriate and the most effective measure and makes it impossible to influence witnesses.
Conclusions and recommendation: It seems that the type of criminal act, i.e. the severity of the sentence is decisive factor based on
which assessment is made on whether detention is needed or not. Although it is logical that in more severe acts the danger of defendant’s
taking actions (such as escape, destruction of traces of criminal acts, influencing witnesses, etc.) is much higher, still, detention should
not be automatically tied to the type of act for which the person is indicted. The legal bases72 laid down by law are/should be the only
guidelines in the decision-making process regarding the imposition of this measure.
This is in line with the OSCE analysis report73 on 595 first instance and 62 second instance court decisions on detention which was conducted in 15 courts throughout Macedonia. According to this report the risk of escape in many resolutions for detention is linked to the
level of the sentence, i.e. to the nature of the criminal act. Based on the European Convention of Human Rights, which „points out that
the danger of escape may not be based only on the seriousness of the criminal act and the level of the sentence“, the report points to the
need to define other relevant factors that would confirm (or not) the need for imposing detention.
The position that all authorities act with special urgency in cases where detention has been determined seems to be widespread among
professionals.
Regarding the application of other preventive measures, the following were mentioned as reasons for their rare imposition:
$ Widespread position among practitioners that these measures would not be effective for traffickers and smugglers, i.e. for such
severe criminal acts, and
$ Impossibility to follow the implementation of some measures.
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In one person’s opinion in Tetovo there are two situations, either detention is passed or nothing is passed
laid down in Article 184 of the Law on Criminal Procedure
73
Detention Before Trial, National Practice and International Standards – Analysis of Resolutions for Determining Detention before Trial Brought by National Basic
Courts in the Period April 2004 – June 2007, OSCE, Monitoring Mission in Skopje, March 2008, pp. 17
72
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The provision of Article 175 of the Law on Criminal Procedure lays down that when selecting a measure to be applied against the defendant (in order to secure his/her presence and to have a successful procedure), account shall be taken not to apply a more severe measure
if the same objective can be achieved by a more lenient measure. Without disregarding the severity of the crime concerned in these cases,
it should not be forgotten that the detention measure is the most severe measure in the range of measures available in our law and it
should be used as the last resort.
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VI Some Circumstances in Determining a Sentence

The issue raised in practice is whether victim’s previous knowledge of his/her involvement in providing sexual services has (or should
have) an influence on assessing if the person should be treated as a victim or not. More specifically, does that knowledge have an influence when determining a sentence for the guilty perpetrator?
All judges have declared that “a victim is a victim” irrespective of whether he/she is informed that he/she will provide sexual services to
clients or not. It was pointed out that victims never knew in advance that they would be involved in providing such services. The limitation of the freedom of movement and the various forms of enforcement can in no case be called his/her will. Knowledge does not exclude perpetrator’s responsibility. It is interesting that all judges agreed that this knowledge should be taken into account when determining the perpetrators’ sentence.
Almost all prosecutors think that victim’s previous knowledge of a possible involvement in the provision of sexual services should not
and does not influence his/her treatment as a victim. According to some of them “although victims knew that they would provide sexual
services, they did not know that their freedom of movement would be limited, i.e. victim’s consent and his/her supposition that he/she
would provide sexual services do not influence his/her treatment as a victim”. In a single person’s opinion if a person knew in advance
what he/she was getting into, he/she could not be a victim. He/she also thinks that this knowledge has an influence when the perpetrator’s
sentence is determined (trafficker in human beings). The remaining respondents think that there should not be such an influence. According to one opinion judges are wrong if they take it into account when determining the sanction.
In one legal representative’s opinion in 100% of cases (his cases) victims did not know that they would provide sexual services before
their involvement in the act. Legal representatives think that there is an influence on the victims’ treatment as a victim by the judge and
on the sentence determination if the victim knew that he/she would provide sexual services. According to them it is necessary to organise
training in order to change judges’ attitude (which is condemnatory) towards victims.
Contrary to the opinion of most judges, public prosecutors and victims’ legal representatives, all think that victim’s previous knowledge
of his/her involvement in the provision of sexual services should influence victim’s assessment. They think that this knowledge is of
great importance since when they know they can hardly be called victims. In one attorney’s opinion “none can be treated as victims
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because they all know it and that was their intention when they came. There should not be a sentence (for traffickers). Girls are young,
jobless, poor; they earn their living by providing sexual services.”
Only one defence attorney points out that in the cases he worked on there were victims who had been cheated and offered jobs of waitresses, au-pairs, and the like. All the others think that “girls are aware and know what they will work”.
Regarding sentence determination, all, except one defence attorney, think that victims’ previous knowledge has and should have a great
influence when determining the sentence because victim’s contribution is important.
In one single opinion in Macedonia victims’ previous knowledge that they would provide sexual services does not have an influence on
the sentence while it should have because their contribution to the act was not taken into account.
MoI representatives’ opinions are equally divided. Half of the respondents think that the fact that the victim knew that he/she would provide sexual services does not and should not influence his/her treatment as a victim. According to them girls are most often cheated about the
type of services they would provide in the bars. Therefore, the sentence for traffickers in human being should not be more lenient.
There is also a position according to which there is an influence on the victim’s treatment, although there should not be one, as there is
also when determining a sentence. In one single opinion “…there should be an influence also when determining the sentence….I don’t
know if it is a case of trafficking if she wants it herself…”.

16. CIRCUMSTANCES UNDER WHICH THE ACT WAS PERPETRATED
In certain criminal acts, particularly in the act of smuggling of migrants, the percentage of sentences falling outside the limits determined
by law is very high. In more than half the cases the duration of the sentence for smugglers is below the legal minimum.
The reasons for such low sentences vary: the perpetrator is a young person with a delicate domestic material situation, previously
unconvinced or very often a parent of juveniles. It is the judge who makes the assessment of whether a circumstance is particularly mitigating and should break the legal minimum or not and whether the mitigating sentence may achieve the purpose of sentencing.
Therefore, judges were asked what circumstances may and should influence the determination of the imprisonment sentence outside the
legal minimum and maximum, i.e. which circumstances may be treated as particularly mitigating circumstances stipulated in Article 40
of the Criminal Code.
The wide range of responses covers the following circumstances: a situation when the defendant is under threat of death due to illness, if
he/she does not earn for a living, if his wife is ill and the provision of medications depends on him, a large number of juveniles, his
health condition, the family’s financial situation, a spouse deceased, pardoning a victim, confession or repentance, unconvictedness, selfreporting, attitude towards the court, regret, repentance, etc.
It cannot pass unnoticed from responses that some judges consider certain circumstances mitigating while others think they should be
classified as particularly mitigating and should lead to a sentence below the legal minimum. Although this can be partly explained by the
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fact that one circumstance in one case can have a completely different meaning (influence) in another, it seems that there is no joint
perception about when a breach of the legal minimum should be allowed. Some responses mention that the law should explain this issue
more specifically. It was also mentioned that the practice of the appeal court influenced the formation of sentences in basic courts. But,
instead of being a correction working in both directions (reducing the sentence where conditions permit and increasing it where that is
necessary), it seems that the impression of one judge is that appeal courts mainly reduce the sentences determined in basic courts. An
amount of self-criticism was introduced by the statement of one person’s opinion is that not all judges distinguish when the sentence may
be reduced outside the legal frame and that this instrument is sometimes misused to make the sentence lower. There is also “the system
of rewriting”. More specifically, through consultations judges develop a common approach to sentence determination and if the first sentences are more lenient, then the rest will follow the rule.
Regarding the high percentage of mitigating sentences in the act of smuggling of migrants, the explanations are: the minimum sentence
prescribed by law is too harsh, or taxi drivers (a miniature and unrelated part of the chain) are persecuted and not the main organisers of
the act74.
Regarding the act of trafficking in human beings, there is a position (opposite to the previously stated one) that victims are not always
victims, they know where they are going, agree to it and that agreement makes judges be more lenient towards the defendant.
It seems that there is agreement between judges and public prosecutors regarding the strictness when sentencing smugglers of migrants.
Public prosecutors (some of them) also think that when it comes to cases where taxi drivers are accused according to Article 418b sentences are, and should be, drastically more lenient because the intention is not to punish the last rings in the chain but the organisers of
the act.
It is also believed that the introduction of alternative measures, the new trends and the development of human rights as well as the new
penal policy developed by higher courts make sentences more lenient.
There is also an opinion that our penal policy is lenient and that the appeal should be the regulator of the level of penalties.
To the question if they appeal against verdicts where the sentence is below the legal minimum and about the outcome of the second
instance court procedure, most public prosecutors responded positively. The outcome of this legal instrument is different.
Legal representatives comment that judges still consider trafficking in human beings and smuggling of migrants to be misdemeanor and
that influences the lenient penal policy. Reasons that may and should be treated as particularly mitigating circumstances were stated as
follows: victim’s consent, victim’s good treatment, earnings made or the defendant’s more humane attitude towards the victim.
According to defence attorneys (some of them) the statement of mitigating circumstances in verdicts is only a formality. The judge should
be “very well prepared to explain which circumstances are mitigating and which are particularly mitigating”. Most frequently (in their
opinion) the following are the circumstances that would bring a sentence below the minimum
# Cooperation of the defendant throughout the whole procedure;
# The defendant’s age;
74
On the round table held on 02.10.2008 in Bitola, some judges pointed out that in most cases regarding the act of smuggling of migrants taxi drivers were accused and
in their activities one could not identify an element of organisation.
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# Recidivism;
# Parenthood;
# The attitude towards the victim;
# Urge, repentance;
# Confession;
# No aggravation.
One third of defence attorneys think that the too rigid penal policy is the reason for such discrepancies from the legally determined model
of sanctioning perpetrators in acts of trafficking in human beings (and particularly of smuggling of migrants). More specifically, “since
the legislator has determined too high sentences, assessing the overall situation in the country and the penal policy for other criminal
acts, the court justifiably determines a sentence below the minimum determined”.
Some attorneys condemn this situation and think that it is about improper application of particularly mitigating circumstances. According to them sentencing below the minimum is allowed but not that often.

a) Sentencing recidivists
Practice points to several situations where recidivists (even multiple ones) are sentenced below the legal minimum in cases of trafficking
in human beings and mediation in prostitution. According to our law75, when determining the sentence of the perpetrator of a repeated
criminal act, the court should consider if the previous act was of the same type as the new one, if it is about the same urges and what the
time period is between the previous verdicts (served or remitted sentence) and the new act. Recidivism is treated as an optional aggravating circumstance, which means that the sentence may but does not have to be higher within legally determined minimum or maximum.
Although there is no legal obstacle to apply even the institute of sentence mitigation in these situations76, still penal theory holds the
position that in principle the sentence for the new act should be stricter and should be closer 77 to the upper limit78.
That made us pose the following question to judges: should the sentence for recidivists fluctuate higher in the legally determined frame
and is it appropriate for a recidivist to be sentenced below the legal minimum?
Almost all judges declared that the sentence for the recidivist should be higher in the legally determined frames. Whereas some respondents specify that that should be at least one third of the total between the minimum and the maximum, others just mention that the sentence should be stricter because the first one did not have an influence over the convict.

75

Article 39 paragraph 4 of the Criminal Code
Gjorgji Marjanovich, Macedonian Criminal Law – General Part, Skopje 1998, pp. 319
77
Kambovski Vlado, Penal Law – General Part, Skopje, 2004, pp. 921
78
In penal theory three criteria for dividing recidivism are mentioned: the type of act (divided in special and general), the time period between the two acts (definite
and indefinite) and the number of acts perpetraited (single and multiple) - „Types of Recidivism and Classification of Recidivists„ ,Recidivism in Criminal Law, Vidoje
Miladinovich, Belgrade, pp.69
76
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Some Circumstances in Determining a Sentence
Regarding the mitigation of a sentence below the legal minimum for a person who is before the court again most often for the same act,
almost all respondents79 declared that it should not happen. However, it seems that this is not a solid position. Some judges think that still
in certain situations it depends on the act (for instance, if the first one has been perpetrated by negligence, etc) and the private situation of
the convict (for example, if a close relative is very ill).
There is also an opposing opinion that if something like this happens, then that might be a case involving corruptive elements.

b) Pronouncing a sentence
The analysis of the data collected through trial monitoring shows that during the last couple of years in 26% of the total number of cases
regarding trafficking in human beings the verdict was pronounced within 3 days or after the end of the main hearing the clients were just
informed that the verdict would be delivered in writing80 This raised the issue of the reasons behind this condition.81
The majority of the judges do not know that there is such practice and think that there is no justification for exceeding deadlines and
breaking the provisions of the Law on Criminal Procedure. Namely, “until the council pronounces the verdict, it is considered to be in
session”. Some respondents seek the explanation in the fact that clients do not come when verdicts are pronounced and this automatically gives a reason not to pronounce them. The second reason mentioned most frequently is the fact that judges are busy. Due to the
limited number of judges in certain courts, they are very busy to be able to act on time. The latter is particularly a problem in the basic
court in Gostivar82.
Conclusions and recommendations: The problems stated by professionals regarding determining sentences below the legal minimum
are as follows:
!

A need for a detailed specification of the special mitigating circumstances in the law;

!

The practice of the court of appeal to reduce the sentences in second instance court procedures;

!

Not all judges distinguish when the sentence may be reduced outside the legal frame;

!

Building a common approach to determining sentences among judges so that when the first sentences are more lenient the others
are like that too;

!

Too high minimum sentence stipulated by law for the act of smuggling migrants (when it concerns taxi drivers as executors who
do not have any links to the main organisers of the act);

!

The position that victims are not always victims, i.e. that they know where they are going, agree to it and this agreement makes
judges be more lenient towards the defendant;

79

Only one judge thinks that it is appropriate to sentence a recidivist with a mitigated sentence under the force of circumstance.
In 50% of cases verdicts that are delivered to clients in writing are passed in the basic court in Bitola, 38% in Gostivar and 12% in Ohrid
81
According to Article 344 of the Law on Criminal Procedure, if the court is not able to pronouce the verdict immediately, i.e. on the same day after the closure of the
main hearing, it shall postpone the pronouncement of the verdict for three days at the latest
82
According to one respondent in cases where the defendant is detained the verdict is pronounced withn the legally determined deadine obligatorily.
80
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!

Weaknesses in penal policy;

!

Improper application of particularly mitigating circumstances.

Although it is not possible to distinguish between mitigating and particularly mitigating circumstances when determining a sentence because of the specificities of each individual case, still it is necessary that a position is developed in judiciary practice regarding this issue
in order to avoid drastically different duration of sentences for the same criminal acts.
It also seems necessary that a position is developed for situations when the victim knew that he/she would provide sexual (or other)
services regarding the question if that should have an influence on the determination of the sentence for the guilty perpetrator.
Based on the approach of most practitioners that the recidivist’s sentence should be higher in the legally determined frame, i.e. that the
sentence should be stricter because the first sentence did not have an influence over the convict, situations where recidivists’ sentences
were below the legal minimum should not be present in court practices.
The detention measure should be used very carefully and for the shortest possible time period, i.e. duration, which is necessary and dependant only on the reasons (laid down by law) for which it is imposed.
As opposed to the situation in previous years when the practice of pronouncing verdicts outside the legally determined deadline of three
days (i.e. just informing clients that the verdict would be delivered in writing) was more frequent, in 2008 this phenomenon is an exception (but still existing). It is necessary to pay greater attention to the principle of publicity expressed through the public pronouncement
of verdicts.
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